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Responses to the
2020 Accountability
Report questionnaire

verbatim country responses received
to the 2020 Accountability Report
Questionnaire circulated by the Saudi
Presidency.
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Responses to the 2020 Accountability Report
guestion naire

ARGENTINA

A. ASSET RECOVERY

A.l. Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws
in place that encourage and facilitate international cooperation.
Where applicable, this can be provided in the form of links to other
reviews or published work.

Criminal forfeiture is provided by article 23 of the National Criminal Code
and it can be applied for all the offenses foreseen in that code or in
special cri minal laws. Under this provision the things that have served to
commit the crime and the things or profits that are the product, or the
benefit of the crime can be forfeited with the criminal conviction.
Requiring a conviction only judges can order the ass ets forfeiture.

To ensure the confiscation of the property or assets during the criminal
process until the conviction, article 23 also allows judges to order, from
the beginning of the judicial proceedings, sufficient precautionary
measures to ensure.

Forf eiture under article 23 of the NCC can also be addressed to third
parties who has benefited from the proceeds or the benefit of the crime
free of charge, and or when the author or the participants have acted as
¢ Qb dzs dzt ¢ LjOdzs { QqQuw wdz wdzdadasn[stcagord f ddegalt dzi
person, and the proceeds or the benefit of the crime have benefited the
principal or the legal person, the forfeiture shall be pronounced against
these.

Even though the NCC does not provide in an express manner the scope
of the f orfeiture of the gains of an offense, the jurisprudence settle that
the principle behind the confiscation is to avoid a crime to produce
benefits, and those benefits were the direct and also the indirect
proceeds of a crime, even the assets in which the pr ofit could have
transformed.

The Corporate Liability Law 27 401 (CLL) which entered into force in
March 2018 also provides the confiscation for legal entities applying the
provisions of the NCC.

www.g20.0rg



Law No. 26 683 introduced into the NCC the paragraph 7° of a rticle 23,
and article 305 which allows the definitive confiscation, without or before
the criminal conviction in the case of the forthcoming offenses:

- Terrorist acts,

- Terrorism financing,

- Money laundering,

- Provide and/or use privilege information in securities operations,
- Fraudulent operation over securities

In such cases, however, it is necessary to verify the illegal origin of the
assets, or of the criminal facts to which they were linked, and the
accused:

- cannot be prosecuted due to death,
- escape,

- prescription or any other reason for suspension or termination of the
criminal action,

- or when the defendant has recognized the origin or illicit use of the
goods.

On January 22nd, 2019, the Procedural Regime for the Civil Action of
Expiration of Ownership was published as Annex | of Decree of necessity
and urgency No. 62/@019 (DNU 62/19) (Annex 2). This regime intends to

| wWds3Qdz [Udz 844G 3g adwqddzgA [ qQut ¢ AdDO3 g
suitable to effectively obtain the expirat ion of ownership of assets that
would have been obtained through the commission of a crime, as well as
their profits and benefits. Article 5 of the Procedural Regime has a wide
scope, allowing for the confiscation of the bribe, any asset in which the
amoun t of the bribe was transformed or converted, partially or totally,

and the income, rents, yields, profits and other benefits derived from the
previously mentioned assets (whether they be derived from the original
bribe or the assets into which they were co nverted or transformed).

It is an autonomous and independent mechanism of the criminal

process, and as it is civil it is of a patrimonial and inrem nature. It is
autonomous from the criminal case because it does not require a prior
conviction, and it can e  ven proceed in the case of a criminal dismissal.

A direct relationship between the assets and the crime is not needed in
this action. But it is to have a suspicion based on the commission of a
serious crime (listed in article 6 of DNU 62/2019).

Faced wit h this suspicion, the State may question the ownership of a
property incorporated into the defendant's assets after the date of the
alleged commission of a crime and that does not reasonably correspond

to the income of its holder, possessor or owner, or th at represents an
unjustified capital increase. These elements allow us to consider that

they come directly or indirectly from an investigated crime. Faced with

the verification of these elements, it is the defendant who will have to

prove the lawful origin of his assets. The quality of the defendant subject

www.g20.0rg



A.2.

in the extinction of domain is independent of that of the author or
participant of the predicate offense.

If possible, please provide statistics relevant to asset recovery
efforts in your country in rec ent years. This may include number of
cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form

of links to other reviews or published work.

The joint work of the General Directorate for Asset Recovery and
Forfeiture of Assets (DGRADB) with the Attorney General's Offices
throughout the country, allowed the immobilization of assets through
different precautionary measures, in order to enforce the embargoes
ordered for more than 111 billion pesos in federal justice. Below are the
measures requested and obtained according to the type of good during
the period 2017 -2019, both in the country and abroad:

Requested Obtained
- Dollars 15,379,922 20,744,023
- Arg. Pesos 160,752,021 152,645,564
- Properties 738 507
- Cars 2,109 317
- Motorcycle vehicle 175 164
- Machinery 19 3
- Boats 24 20
- Aircraft 5 0

Specifically, in relation to cases related to crimes of corruption in both
the public a nd private sectors in which the DGRADB intervened, the
following assets were identified and guarded:

Requested Obtained
- Dollars 13.103.629 18.467.730
- Arg. Pesos 160.341.660 152.235.203
- Properties 451 373
- Cars 1840 157
- Motorcycle vehicle 165 163
- Machinery 19 3
- Boats 22 20
- Aircraft 5 0

www.g20.0rg



Public Corruption Cases

Requested Obtained

- Dollars 1.708.488 7.285.632

- Arg. Pesos 26.074.021 16.513.075,51
- Properties 283 232

- Cars 1690 92

- Motorcycle vehicle 2 1
- Machinery 0 0

- Boats 8 10
- Aircraft 5 0

On the other hand, early intervention in complex cases allowed the
generation of novel judicial precedents in relation to adequate
precautionary measures for this type of crime, such as those that affect
complex legal structures, aimed at stopping the comm ission of the
crime and preventing obtaining a profit from it. The results obtained in

this regard are listed below:

Requested Obtained
- Freezing / seizure of bank assets 526 372
- Intervention of legal persons 67 51
- General property inhibition 265 371
- Prohibition of Innovating in Trusts 17 21
- Injunctions 16 15
- Prohibition to innovate Safe 5 5
Deposit Boxes
- Embargo / prohibition to innovate 181 141

of shareholder composition

Definitive seizures have been obtained in complex cases, within the
framework of the technical assistance and collaboration that the
Directorate provides to the Federal Prosecutors that act in the trial
stages. The detail is presented below:

Item Seized (2017 -2019) Amount
- Real Estate Property 92
- Vehicles 66
- Aircraft 4
- Argentine pesos 2.792.962
- Dollars 1.329.085
- Euros 8.145
- Corporate participations 49
- Bank assets 115

Of the total of the assets definitively seized, it sh_ould be not_ed that
sAtdzwgA ¢ gljopdzdp wdzg[ dsQ [g Tg3t3] 0qQuod
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money laundering from international drug smuggling.

In general terms, in the period 2017
abroad according to the following detail:

Item Seized (2017 -2019)

- Real Estate Property
- Vehicles

- Boats

- Dollars

- Euros

- Bank assets 19

for a criminal conviction (art. 305 PC) that were obtained in cases of

-2019, assets were immobilized

9.974.194,00
3.996.777,28

A.3. If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and

the latest ve
published.

rsion of your FATF Mutual Evaluation report was

The OECD WGB considered Recommendation 4(e)
and >(s036¢glLjf3QqQs OEeé! E=P 3s

routinely ordered in foreign bribery cases.

Rpartially

implemented, because support on asset recovery is provided to
| wA¢dzg A f Queé [ OwqhaOU [Udz &&At ¢

g dzs dzwLj]
[Udz 84A4G| 3¢

Directorate for Economic and Financial Advice in Investigations (DAFI).
The WGB recognized that this should help ensure that confiscation is

Que stions relevant to the Nine Key Principles on Asset Recovery !

A.4. Has your country engaged in the proactive pursuit of cases, for

example through peer

and provide representative examples where possible

-to -peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please

elaborate,
2

N/A

We have not referenced content covered by the

majority of principles for the following reasons:

1 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

9 Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.
9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broader topic in UNCAC reviews for specific

insights on challenging aspects of asset recover y to be drawn out.

HQA tLjm wdzddzw 4 | w3sg3lLdzo ¢+ LisQ ' dz 3s
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www.g20.0rg

7



A.5. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

A.6. Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate. 3

In November 2019, the Ibero  -American Association of Public Ministries
(AIAMP), created the AIAMP’"s Working Group on Forfeiture and Domain
Extinction, a imed to provide mutual technical and legal assistance for
illicit assets recovery among the PPO members. This WG was formally
launched last August with the participation in a virtual meeting of the

focal points of Andorra, Argentina, Bolivia, Brazil, Colom bia, Chile,

Spain,Honduras, México, Portugal, Paraguay,and Uruguay.

A.7. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

A.8. Please provide a brief overview of your ggAs{wynmt ¢ dzW| dzwy3 dzs g dz

use of existing networks(policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi -jurisdictional cooperation over the past five years. For
example, this may include the frequency of use, platforms which

are most employed and the extent to which use has facilitated
resolution of asset recovery cases. 4

The PPO routinely participates in the OECD LEOs meetings, and it is the
chair of the OECD Latin -American and Caribbean Law Enforcement
Network (LAC -LEN)

A.9. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of th ese networks.

HQA tLljn wdzddzw [Q | w3sg3lLdz+ G 3s [JUdz T-3sdz "dzm &w3sg3|)dz Qs

“Youmay wdzddzw [ dQ | w3sg3lLldz g 3s [Udz T-3sdz "dz& 4dw3sg3lldz Qs
54(1)(c) of your second cycle UNCAC reviewin providing your response

www.g20.0rg
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A.10. Please comment on whether your country allows for non

conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
re presentative examples of successful cases using this technique

Law No. 26 683 introduced into the NCC the paragraph 7° of article 23,
and article 305 which allows the definitive confiscation, without or before
the criminal conviction in the case of the forthcoming offenses:

- Terrorist acts,

- Terrorism financing,

- Money laundering,

- Provide and/or use privilege information in securities operations,
- Fraudulent operation over securities

In such cases, however, it is necessary to verify the illegal origin of the
assets, or of the criminal facts to which they were linked, and the
accused:

- cannot be prosecuted due to death,
- escape,

- prescription or any other reason for suspension or termination of
the criminal action,

- or when the defenda  nt has recognized the origin or illicit use of
the goods.

On January 22nd, 2019, the Procedural Regime for the Civil Action of
Expiration of Ownership was published as Annex | of Decree of necessity
and urgency No. 62/2019 (DNU 62/19) (Annex 2). This regim e intends to

suitable to effectively obtain the expiration of ownership of assets that

would have been obtained through the commission of a crime, as well as

their profits and benefits . Article 5 of the Procedural Regime has a wide
scope, allowing for the confiscation of the bribe, any asset in which the

amount of the bribe was transformed or converted, partially or totally,

and the income, rents, yields, profits and other benefits deri ved from the
previously mentioned assets (whether they be derived from the original

bribe or the assets into which they were converted or transformed).

It is an autonomous and independent mechanism of the criminal

process, and as it is civil itis of a pat  rimonial and inrem nature. Itis
autonomous from the criminal case because it does not require a prior
conviction, and it can even proceed in the case of a criminal dismissal.

A direct relationship between the assets and the crime is not needed in
this ac tion. But it is to have a suspicion based on the commission of a
serious crime (listed in article 6 of DNU 62/2019).

| wds30Qdz [Udz 4AGL 39 &dwdodzgAf qut ¢ AdOS3g(
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A.11.

A.12.

A.13.

Faced with this suspicion, the State may question the ownership of a

property incorporated into the defendant's assets after the date of t he
alleged commission of a crime and that does not reasonably correspond

to the income of its holder, possessor or owner, or that represents an
unjustified capital increase. These elements allow to consider that they

come directly or indirectly from an inv estigated crime. Faced with the
verification of these elements, it is the defendant who will have to prove

the lawful origin of his assets. The quality of the defendant subject in the
extinction of domain is independent of that of the author or participant

of the predicate offense.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

If possible, please provide an overview of any other new measures
your country has  implemented which allow for increased flexibility
in asset recovery, andwhich could be beneficial to share with the

group.

Has your country established specialized asset recovery teams of

investigators and prosecutors? ¢ If so, please provide a brief
ov erview of the set  -up of such teams, and any relevant statistics
to indicate their effectiveness if possible. !

Yes, the Public Prosecutor's Office (PPO) assumed that in the field of the

fight against foreign bribery and organized crime it is essential, not only
to address the actions against the perpetrators who took part in a

criminal structure, but also against the assets that fund them, as well as

the gains generated by crime. In order to ensure the confiscation of such

gains it is necessar y to take the pertinent measures to secure the assets
from the beginning of any investigation.

In this line, General Resolutions PGN No. 129/2009 and No0.134/2009,
informed in previous instances, were thought. Both are aimed to carry
out a comprehensive pat  rimonial investigation since the beginning of
the criminal investigation, as well as the promotion of timely
precautionary measures to achieve the preventive freezing of assets.

Offic e, in coordination with the General Directorate of Asset Recovery
and Confiscation (hereinafter DRADB), which was created by Resolution
PGN No. 339/2014 and then received a greater status by Resolution PGN

fwqt [JUdz O300dzwdzs{ ¢ dzg3Lj, | wd¢dzgA [ qQu?

8ln some jurisdictions, an asset recovery office may fulfil this role.

QA
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policy leading to ensure the confiscation from the early stages of any
investigations.

In the last couple of years, the DRADB has reinforced its intervention in

useful tool with the objective of display ing the particularities of the
investigation for the recovery of assets, linked to the early adoption of
precautionary measures aimed at securing assets during the criminal
process. At the same time, it incorporates a theoretical and practical
analysis of the multiple challenges that this crucial strategy presents.

No. 2636/2015, the PPO it is actively working on t he frame of a criminal

complex crime cases obtaining results in the identification and seizure of
assets. In the framework of its functions aimed to promote a proactive i
Lj¢ ¢ dzf wdzg Qtsdzwyr= | QL 3grL 3s 9fst [Udz Ee!

awdztsdzs [ 3tsdz pdzLjo A wdzd o0 QqQu ! ¢ ¢ dzf e dzg Qtsdzwy+

A.14. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

A.15. Is your country providing technical assistance to other
jurisdictions  on building up expertise in asset recovery (how to

trace, restrain and confiscate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples. &

N/A

A.16. Is your country collecting and sharing information on asset
recovery cases to demonstrate functionality of the system? Is
information being shared within existing forums, such as the
UNCAC Asset Recovery Working Group, the OECD Anti
Working Group or CARIN and similar networks?Please provide a
brief overview  of such efforts  °.

-Bribery

N/A

A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

*HQA tLjn wdddzw [ d | w3sg3l)dz ! s34 ¢plzk TydyQdedzudzt B§3 4 FIC3RG s@

SWhere possible, countries may share their response to the questionnaire developed by the Stolen Asset
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Questions relevant to theG20 High -Level Principles on Mutual Legal
Assistance 1°

A.18. Is your country providing up -to -date and accessible information
regarding procedural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
governmen t websites) and the relevant links. 1

N/A

A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the
past five years? Please elaborate. If such investigations have been
conducted or such mechanisms have been developed, if possible,
please share examples of successful cases that led to criminal
prosecution and/or the denial of safe havento a conviction -based
or non -conviction -based confiscation order, and relevant
statisti cs.'?

Argentina has conducted parallel investigations with other jurisdictions
in the past years.

The Argentine Public Prosecutor's Office (PPO) has elaborated a guide
that summarizes its vision and experiences in joint investigation teams
(recently update d), that is available online (in Spanish):
https://www.fiscales.gob.ar/wp -content/uploads/2020/05/Equipos
conjuntos_2020_22 -5-v3.pdf

The most impor tant experience until now is a Joint Investigation Team
with Spain and Italy.

In adrug -related criminal investigation, Argentina, Spain and Italy signed
the extension of the agreement of a joint investigation team between
Spanish and Italian authorities, to incorporate the participation of the
Argentine authorities.

As a result, a transnational criminal organization was disrupted, in the
framework of 73 raids carried out simultaneously in Argentina and Spain,
where 35 people were arrested.

Also, the PPO de manded the extinction of property and money
ownership of the drug  -related criminal organization that operated in

Principles 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the

assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage

of the broader topics in UNCAC reviews for specific insights on challenging aspects of asset recovery to be

drawn out.

%ou may refer to principle 3in =~ [ Udz Tg9 t« das3d®dU @ w3 sg3| L dzd Qs upAJALL «dzOLjL, ! ¢3¢ JLjsgc
response
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https://www.fiscales.gob.ar/wp-content/uploads/2020/05/Equipos-conjuntos_2020_22-5-v3.pdf
https://www.fiscales.gob.ar/wp-content/uploads/2020/05/Equipos-conjuntos_2020_22-5-v3.pdf

A.20.

A.21.

Peru, Spain, Italy and Argentina, concerning a total of 190 assets valued at
about $ 800 million that include high -end vehicles, property, jewe Iry and
cash - among others - belonging to the members of the transnational

criminal organization.

The PPO is working on the conformation of several JITs, in particular after
the entry into force of the Acuerdo Marco de Cooperacion entre los
Estados Partes del MERCOSUR y Estados Asociados para la creacion de
Equipos Conjuntos de Investigacion (Frame Cooperation Agreement of
MERCOSUR and associated States for the creation of JITs).

Although the possibility of forming these teams is already provided for in
th e United Nations Conventions against Transnational Organized Crime
and against Corruption, this specific treaty regulates in detail the tool of
JITs, facilitating its implementation and operation.

The treaty is available online (in
Spanish): http://servicios.infoleg.gob.ar/infoleginternet/anexos/230000 -
234999/233016/norma.htm

Argentina participated in the elaboration of documents in the

frame work of the Network on Cooperation (REDCOOP) from the Ibero -
American Association of Public Ministries (AIAMP), that tend to be
further tools to simplify and clarify the implementation and operation

of JITs.

If possible, please provide an overview of cons traints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

Has your country developed or reviewed domestic legislation or
practices to enable greater flexibility in providing assistance in
executio n of asset recovery requests from other jurisdictions? If

dqQL | L dzLj¢ dz ¢ ULjwdz dz¥ Ljt | | dz6 GLjo dzO Q¥

The Argentine Public Prosecutor's Office (PPO) has elaborated a guide

that summarizes its vision and experiences of the Argentine Repu blic in
spontaneous exchange of information and direct cooperation between
institutions, in particular between law enforcement authorities, that is

available online (in Spanish):  https://www.mpf.gob.ar/cooperacion -

ai/files/2017/09/Gu%C3%ADa -sobre -Intercambio  -de -Informaci%C3%B3n -

v-Remisi%C3%B3n -de -Informaci%C3%B3n -Espont%C3%Alnea.pdf

Requests for direct cooperation have grown exponentially since 2017,
registering an important increase since the COVID19 pandemic.

QA

~QAw g
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your response
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http://servicios.infoleg.gob.ar/infolegInternet/anexos/230000-234999/233016/norma.htm
http://servicios.infoleg.gob.ar/infolegInternet/anexos/230000-234999/233016/norma.htm
https://www.mpf.gob.ar/cooperacion-ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%A1nea.pdf
https://www.mpf.gob.ar/cooperacion-ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%A1nea.pdf
https://www.mpf.gob.ar/cooperacion-ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%A1nea.pdf

The PPO has published a report on the evolution of this tool, available
online (in Spanish): https://www.fiscales.gob.ar/wp -
con tent/uploads/2020/07/Cooperaci%C3%B3n_27 -20_V2.pdf

In recent years, the PPO signed several cooperation agreements with

other Public Ministries. But the main turning point is the cooperation
agreement that was signed in the framework of the Ibero -American
Association of Public Ministries (AIAMP).

Within the framework of the fight against transnational organized crime,
this tool allows the prosecutors who are members of the Public

Ministries members of the AIAMP to request and obtain information in

an agile a nd direct way, always within the scope of their respective
powers. Such cooperation will be carried out without prejudice to formal
legal assistance in criminal matters, which will be provided in accordance
with the obligations and principles of internatio nal law and in
accordance with the internal legislation of each State and the applicable
International Treaties or Conventions.

The PPO is an active member of IberRed and the AIAMP’"s Network on
Cooperation (REDCOOP).

The International Cooperation Working G roup was created in 2016 at the
Lisboa Assembly, with the objective to improve procedures and seek

agile and efficient solutions to facilitate criminal judicial assistance and
extradition procedures. This group is also in charge of proposing AIAMP

tools an d means of work. At the XXVII Ordinary General Assembly, held in
Asuncion (Paraguay) in 2019, it was agreed to convert the Working Group

into a Permanent Network.

pbUdz 'u! padtéd¢ eME>AAE | AGL3¢U0dz0 Lj adpdz g
Argentina participated in the ela boration of the document, which is

available online (in

Spanish): https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3

%ADa-de -Uso-del -Acuerdo -de -Cooperaci%C3%B3n _-Interinstitucional -
entre -los-Ministerios -P%C3%BAblicos -y-Fiscales -Miembros -de -la-

AIAMP.pdf
Also, the PPO participated in the signing of a bilateral agreement

between the Argentine Republic and the Eastern Republic of Uruguay
for the disposal of forfeited assets.

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

14
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https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3%ADa-de-Uso-del-Acuerdo-de-Cooperaci%C3%B3n-Interinstitucional-entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-AIAMP.pdf
https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3%ADa-de-Uso-del-Acuerdo-de-Cooperaci%C3%B3n-Interinstitucional-entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-AIAMP.pdf

A.23. If possible, ca n you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

A.24. Aside from examples already given, has your country
implemented any new initiatives related to asset recovery / MLA
which you would like to share with the group?

N/A

B. DENIAL OF SAFE HAVEN

B.1. Please provide a brief overview of the current policies, legal
frameworks and enforcement measures in place for denial of entry
in your country. In particular, has your country defined corrupt
practices or offenc es triggering denial of entry? Where
Lil | wal w3 Ljifdzk ~QqA tljm wdzodzy [qQ ~QqQAw wdzp| gs
I wywylLjs Odztdzs { ¢ 3s go9f EQMM- pdzt Gdzwy o [ Ljf dzp t
and outline any relevant updates.

N/A

B.2. If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review under the UNCAC
Implementation Review Mechanism was published.
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Questions relevant to theG20 Common Principles for Action: Denial of
Safe Haven 4

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in
gues tion B.1. If possible, please include any relevant statistics. 5

N/A

B.4. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for den ial of entry
in your country.

B.5. Inthe past five years, has your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt
persons to capture such individuals)? Please provide examples
and available statistics if possible. 16

N/A

B.6. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entr y absent a prior
conviction to family members, or to close associates who have
benefited from corrupt acts, as referenced in B.5.

YFor this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain

concrete commitments for action by the group.

BYoumay refertoprinci | L dz¢ ' LjsQ® ' 3s [Udz Tgef >qttds 4adw3sg3lldzp dduw !gf3ds!
providing your response

QA tLR wdzodwy [d | w3sg3l)Ldz + & * 3s [Udz Tgef >qttds &dw3sg3|ldzp 0o

your response
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Questions relevant to theG20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery 17

B.7. Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and
subseq uent action taken. This can be provided in the form of links
to relevant reviews or published work. 18

N/A

B.8. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such a review.

Holistic questions

B.9. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

B.10. If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

B.11. Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

YPrinciples 1,2, and 4-9 contained overlap with principles previously covered in this questionnaire and the work
of the Denial of Entry Experts Network. They are hence not covered here.

PHQA tljn wdddzw [QqQ [w3sg3lLdz Y 3s [Udz Tge' 030U oughtedgorrudtiond s g 3 [ | dz¢
LisQ !¢ ¢dzf edzg(tsdzynt 3s | wds303s0 ndAw wdze| s ¢ dzm
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C.1.

C.2.

C.3.

GENERAL QUESTIONS

Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State partyunder
review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your ¢ ountry remains
committed to making use, on a voluntary basis, of the options in

its terms of reference, including: hosting country visits; involving

the private sector, academia and civil society, including by inviting

them to country visits; publishing th e full reports of reviews and
self -assessment checklists.

Regarding the UNCAC Implementation Review Mechanism, Argentina has
completed its First Cycle and has begun the corresponding Second Cycle
which is still under development.

The second cycle reportis  being consolidated and revised, as a new
administration took office in December 2019 and several changes were
made to the institutional structure of the National Public Administration.

Regarding the last question, Argentina maintains its commitment to mak
use of all the options in its terms of reference. This has also been expressed
in the multilateral meeting between Argentina, the evaluating countries

and the UNCAC Secretariat.

Is your country party to the OECD Anti -Bribery Convention? If not,
please g ive an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on the status of your country in the OECD

Anti -Bribery Conv ention peer review process as a country under
review.

The Argentine Republic is part of the OECD Anti -Bribery Convention
since 2001 and was assessed in the framework of the Phase 3bis (follow
up) and the Phase 1bis of the Working Group on Bribery in June 2 019.

Furthermore, Argentina is going to have to report to the Working Group
on the compliance with certain Recommendations of the Phase 3bis
follow -up report in June 2021 and is going to be evaluated in the
framework of the Phase 4 in March 2024.

Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.

18
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AUSTRALIA

A.l.

Asset recovery

Please provide a brief overview of the current asset recovery
frame work in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws
in place that encourage and facilitate international cooperation.

Where applicable, this can be provided in the form of links to oth er

reviews or published work.

At a Commonwealth level, asset recovery generally takes place under the
Proceeds of Crime Act 2002  (Cth) (the POC Act ), which prov ides a
scheme to trace, restrain and confiscate property that has a sufficient
connection to a foreign offence, Commonwealth offence or other
offences under Commonwealth legislative power. Australian States and
Territories also have similar schemes in thei r jurisdictions.

The POC Act creates mechanisms for conviction -based confiscation,
enabling the recovery of assets associated with a crime after a conviction
for that crime is secured, and non -conviction based confiscation,
allowing the restraint and conf iscation of assets where a link to crime
can be established to a civil standard of proof without needing to secure

a criminal conviction. Asset confiscation can also be person -directed,

directed, targeting an asset linked to crime without needing to identify a
specific offender. Authorities can also apply for pecuniary penalty orders

to confiscate the value of the benefit a person has derived from crime,
ensuring that these benefits can be confiscated even if tainted property
cannot be located or if it has been expended or otherwise disposed of.

POC Act investigations are carried out by the Criminal Assets

Confiscation Taskforce (CACT), a multi  -agency taskforce made up of the
Australian Fe deral Police, Australian Taxation Office, Australian Criminal
Intelligence Commission and the Australian Transaction Reports and

Analysis Centre. These matters are litigated by the Criminal Assets

Litigation team on behalf of the Commissioner of the Austra lian Federal
Police and, in a narrow range of matters, by the Commonwealth Director

of Public Prosecutions.

The Official Trustee in Bankruptcy is responsible for preserving the value
of seized property and crediting the sale proceeds of confiscated
property to the Confiscated Assets Account, from which it is
subsequently used for law enforcement, crime prevention, drug
treatment and drug diversion programs.

Information relating to asset confiscation cases can also be transmitted

in certai n circumstances, without the involvement of formal

[ Liwyddzf 3sO [Udz Lji¢dpdzf ¢ AsOQdzwy Ljs Qo0 dzs Qdz
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http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/poca2002160/

A.2.

A.3.

Government -to-Government requests, on a police -to -police or agency to
agency basis.

Section 266A of the POC Act also allows information obtained under the
investigation powers in that Act to be proactivel y provided to a foreign
country in certain circumstances related to the investigation and

prosecution of serious offences and the recovery of the proceeds of

crime.

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of
cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form

of links to otherre  views or published work.

Australia, through the Australian Federal Police (AFP), does not currently
keep separate asset recovery statistics based on corruption offences
alone. As such, the following statistics relate to all proceeds of crime
litigation, not just those with a link to corruption.

As at 30 June 2020, the Commissioner of the AFP was litigating 109

proceeds of crime matters in relation to a variety of crime types,

including those linked to corruption. In the 8 year history of the C ACT in
excess of AUD900m of criminal assets have been restrained, with over
AUD250m restrained in the 2019  -2020 financial year alone.

Australia is not in a position to provide further statistics.

If applicable, please briefly outline key updates to the a sset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country

report under the UNCAC Implementation Review Mechanism and

the latest version of your FATF Mutual Evaluation report was
published.

Unexplained wealth laws allow law enforcement to apply to a court to
restrain and forfeit wealth that cannot be linked to a legitimate source.
These laws exist in all Commonwealth, state and territory jurisdictions
and can be a powerful tool in targeting assets linked to corruption.

On 10 December 2018, the National Cooperative Scheme on Unexplained
Wealth came into force. The Scheme expands Commonwealth
unexplained wealth orders, allowing the Australian Federal Police to use

a single unexplained wealthr ~ egime to target assets of corrupt entities
rather than the patchwork of orders that would otherwise be sought
amongst Commonwealth, State and Territory authorities. The Scheme
also creates new equitable sharing arrangements to encourage
cooperation between domestic law enforcement authorities in asset
confiscation cases.

20
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The Scheme also enhances the operation of State and Territory
unexplained wealth laws by:

9 granting new information -gathering powers allowing State law
enforcement to compel the production of information or
documents anywhere in Australia through applying for
production orders and issuing notices to financial institutions, and

1 allowing for the use of lawfully intercepted information in
unexplained wealth matters, ensuring that relevant info rmation
that has been lawfully intercepted can be used to support
unexplained wealth investigations and litigation.

Questions relevant to the Nine Key Principles on Asset Recovery 1

A.4. Has your country engaged in the proactive pursuit of cases, for
example through peer -to -peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible 20,

Information relating to proceeds of corruption cases can be transmitted,

without the involvement of formal Government -to -Government

requests, on a police -to -police or agency to agency basis. Police -to -police
assistance may include providing information obtained by the exercise of
coercive powers, such as material obtained by s earch warrant, but this
information may not be admissible in a foreign proceeding unless

sought through a formal mutual assistance request.

As Lj wdzO0A) Liw GLj¢3¢ [Udz !'fa&at¢d¢ >!>p dzs Ol
through a variety of contact points (including CARIN and ARIN -AP (and
associated partner networks) or via the AFP International network) to

seek information and evidence to further criminal assets investigations

and recovery action.

For example, over the past several years CACT have engaged a large
country in this manner to seek information in support of domestic

criminal assets investigations and restraints (freezing action) as well as in
support of proposed MAR/MLA requests. This has included cooperative
discussions aimed at identifying appropriate matters for investigation
and the development of investigative plans and memorandums of
understanding to action the identified targets. This has been followed by
the sharing and mutual review of draft applications for asset
restraint/freezing and, on at le ast four occasions, the hosting of mutual
operational teams in our respective countries to facilitate operational

9We have not referenced content covered by the majority of principles for the following reasons:

9 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.
9 Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.

9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles  have been included despite coverage of the broader topic in UNCAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.

PHQA bLjR wdddzw [d | w3sg3lLdzp + LisO +dz 3s [Udz T- 3s darrespehsed w3 s g3 | dzo
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outcomes. These groups have included Law Enforcement and judicial
officers as well as high level executive representation and support. These
efforts have restrained more than AUD50 Million in assets held within
Australia in the past 18 months.

A.5. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

The AFP -led CACT works collabor atively with Australia's international
partners to identify and restrain assets in Australia linked to crimes

committed overseas, both through informal channels such as police -to -
police assistance, ARIN -AP and CARIN, and through formal mutual

assistance re quests.

There are common problems of restrictions on sharing information

outside a formal MAR/MLA process or restrictions on the use of

information obtained outside that process. Many jurisdictions have

overly complex and/or lengthy processes for the sharing of information.
On occasion restrictions mean that information can only be shared with

a specific area within a country (normally an area designed to deal with
foreign requests for assistance which often have a diplomatic or

bureaucratic foundation ) and that the information does not filter to law
enforcement or asset recovery agencies.

Differences in legal systems between Australia and foreign countries can

also be a barrier to mutual assistance. Where Australia requests mutual
assistance from a for eign country in an asset confiscation case, this

request may be frustrated if the foreign jurisdiction lacks non -conviction
based forfeiture, corporate criminal liability or the doctrine of effective

control (all of these exist within Australia), or the ex istence of trusts or
trust like structures (all of these legal concepts exist within Australia). A

lack of record keeping and retention in foreign countries can also be a

limitation.

A.6. Has your country established focal points of contact for law
enforcement  to facilitate formal and informal communication in
asset recovery cases? Please elaborate. =

Australia has a well -developed, mature and wide spread international
network of operational police and support staff based at Australian
embassies and consulates  across the globe. This network can be
engaged across a wide variety of crime type investigations as well as
being a conduit for the dissemination of information and the
coordination of training and development programs.

Australia is a long term observer a  nd active participant of the European
CARIN network as well as a founding member, steering group member
and past president of the ARIN -AP network. ARIN -AP is a regional

2LYou may refer to principle 7b in {Udz T-3sdz "~ dz&e &w3sg3| | dzprovidisg youpréspafise wdzg s dzujn t
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A7.

A.8.

network of law enforcement and legal practitioners that facilitates the
exchange of ope rational and preliminary asset tracing information, in
advance and in support of more formal processes, such as mutual legal
assistance. The AFP regularly sends criminal assets investigators and
criminal assets litigators to CARIN and ARIN -AP meetings.

Australia is also an observer participant in the Camden Asset Recovery

Inter -agency Network, a European network of law enforcement and legal
practitioners that facilitates the exchange of operational and preliminary

asset tracing information, and exchange of best practice methodology in
advance of formal process, such as mutual legal assistance.

Additionally, the AFP hosts the Australian Interpol National Central

Bureau and again this network can be engaged across a number of

crime types including asset recove ry. Within the AFP assets investigation
and/or recovery matters are dealt with by our dedicated Asset Recovery

Unit - CACT who facilitate ARIN -AP, CARIN, Interpol, Europol, StAR and
other focal point communications and international training.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

Australia has long participated in the abovementioned focal points and
encountered few barriers or constraints to that participatio n.

al dzLjd dz | wqs3 Qdz Lj Gw3dzo dtsdzwyts3 dzf Qo
use of existing networks (policy or operational), such as UNCAC

COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate

multi -jurisdictional cooperation over the past five years. For
example, this may include the frequency of use, platforms which

are most employed and the extent to which use has facilitated
resolution of asset recovery cases. 22

Australia has long standing relationships and regularly engage across
operational matters and general information sharing, as noted above.

CACT are regularly asked to provide contact points within our region for
countries who may not be part of more formal networks such as ARIN -
AP. On multiple occasions CACT have been able to provide inter country
contact points to facilitate operational outcomes based on our

to identify suitable contact officers. Very often this communication is
facilitated despite there being no direct asset recovery action or
information open to or relevant to Australian authorities.

Os Q] dz0Odz qo [ Udz wdz03Qqs Qquw Ga dzs OLjO3 s
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54(1)(c) of your second cycle UNCAC review in  providing your response
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A.9.

A.10.

If possible, please provide an overview of constraints or barriers
you have encount  ered (if any) in use of these networks.

Australia has long participated in the abovementioned networks and
encountered few barriers or constraints to that participation.

Please comment on whether your country allows for non -
conviction based (NCB) confisca tion to take place for asset
recovery purposes, and whether NCB methods apply in a limited

number of cases or more broadly. If possible, please provide
representative examples of successful cases wusing this
technique 2.

The POC Act contains a comprehensiv e regime for investigating,

restraining and confiscating the proceeds and instruments of indictable

and foreign indictable offences. It provides for non -conviction based
confiscation which allows confiscation action to be taken independently

of the crimina | prosecution process. This includes where a person cannot

be prosecuted or has died or absconded (though it is not a requirement

of these provisions) and also more broadly where it can be shown on the
balance of probabilities that a person has committed a serious offence or
that property is the proceeds of an indictable or foreign indictable

offence.

The POC Act includes the following non -conviction based powers:

9 Person -directed forfeiture  r where restrained property can be
forfeited where it can be shown on the balance of probabilities
that a person has committed a serious offence (including a
money laundering offences). Under these provisions, the onus
of proof for showing that property is not the proceeds or
instrument of crime is born by the suspect.

1 Asset-directed forfeiture r where restrained assets can be
confiscated on the grounds that they are the proceeds of an
indictable offence or foreign indictable offence or the
instrument of a serious offence. It is not necessary to show that
a particular person ¢ ommitted a particular offence to apply for
a forfeiture order under this provision.

9 Pecuniary penalty orders r where it can be shown on the
balance of probabilities that a person has committed a serious
offence.

I Unexplained wealth orders  r which require a pers on to pay the
amount determined by the court to be the difference between
the person’'s total wealth and that which has been legitimately
acquired (see also A3 above).

23 You may refer to principle 4 in {Udz T-3sdz "~ dze &w3sg3| | dzprovidisg youpréspafise wdzg Qs dzujn t
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Example

On 22 November 2018, the CACT restrained two houses and a
commercial property as part of a proceeds of crime investigation into
offshore funds allegedly being laundered in Australia by foreign
nationals.

It was alleged in court that the assets were purchased by a foreign

national using a false identity. The 32 -year -old subs equently left Australia
and is believed to have relocated to the Caribbean. As such, domestic
proceedings were brought under section 19 of the POC Act, alleging that

the property was the proceeds and/or instrument of money laundering

and giving false or mi  sleading information and documents to a reporting
entity contrary to the AML/CTF Act.

In June 2019, the three properties valued at $4.2 million were forfeited to
the Commonwealth by order of the Supreme Court of Victoria.

A.11. If possible, please provide an o verview of constraints or barriers
you have encountered (if any) in use of such techniques.

g dzs dzwLjl [ =L ! A¢ f wljl 3 Ljt ¢-caimictioddhagedzeyraint 3 ¢ |
and confiscation powers work well. However, if contested, these

proceedings can be  costly for the proceeds of crime authority to run in
certain circumstances (such as where it is necessary to prove that

offending has taken place rather than being able to rely on a parallel

criminal prosecution to demonstrate this aspect of the non -convic tion
based proceedings).

Barriers can include difficulties in identifying and verifying beneficial
ownership of suspected proceeds, high costs of asset management
during the recovery process and problems related to enforcement of
non -conviction based confi  scation orders in foreign jurisdictions
(particularly where these jurisdictions do not have similar orders).

Difficulties can also arise if property or evidence related to non -
conviction proceedings is located overseas in a country that is not able to
pro vide assistance with non  -conviction based matters.

A.12. If possible, please provide an overview of any other new measures
your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the

grou p.

The Crimes Legislation Amendment (Economic Disruption) Bill 2020 was
introduced into Commonwealth Parliament on 2 September 2020.

If passed, the Bill will enhance Commonwealth asset confiscation laws
by:

25
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9 ensuring that buy -back orders under the POC Act cannot be used
by criminal suspects and their associates to buy back property
forfeited to the Commonwealth or delay POC Act proceedings

9 clarifying that the POC Act permits courts to make orders
confiscating the value of a debt, loss or liability that has been
avoided, deferred or reduced through criminal offending

9 clarifying the operation of the POC Act in relation to the restraint
and confiscation of property located overseas

9 strengthening information -gathering powers under the POC Act
by increasing pen alties for non -compliance and clarifying the
circumstances in which information gathered under these powers
can be disclosed and used, and

1 d2¥ [ Lis©3s0O [Udz A6039g3LiL bwA¢[dzdz 3s
the value of restrained and confiscated property, g ather
information and recover costs under the POC Act to allow the
Official Trustee to discharge its functions in a more cost -effective
manner.

A.13. Has your country established specialized asset recovery teams of
investigators and prosecutors? 2 If so, please provide a brief
overview of the set  -up of such teams, and any relevant statistics
to indicate their effectiveness if possible. »

The Criminal Assets Confiscation Taskforce (CACT), the multi -agency
taskforce formed in 2011 and led by the Aust ralian Federal Police (AFP), is
having a marked impact on recovery in major proceeds of crime cases

and continues to actively pursue restraint and forfeiture orders, including

in high value and complex cases. The CACT uses a proactive intelligence -
led appr oach for the identification of criminal wealth and employs an

innovative approach to asset confiscation where intelligence, operations,

legal and other specialist resources from each participating agency work

together. It undertakes the vast majority of fe deral level proceeds of

crime investigations and litigation and draws together resources from

the AFP, the Australian Criminal Intelligence Commission (ACIC) the

Australian Taxation Office (ATO) and the Australian Transaction Reports

and Analysis Centre (A USTRAC).

Commonwealth restraint action is undertaken by the CACT, which has

now been fully operational for over eight years. Since its creation, the

CACT has sought to more proactively litigate proceeds of crime matters,

including utilising and testing the full range of legislative tools provided

inthe Proceeds of Crime Act 2002 (Commonwealth) (POC Act). This

389l A0Qdzg L 3 30L{3s0 0qAw tLffdzw¢ [Qq |
highest court).

Additionally, the CACT is increasingly targeting procee ds of foreign
offending that have been moved to Australia, including responding to
international requests for information and assistance (both via formal

24 In some jurisdictions, an asset recovery office may fulfil this role.
25 You may referto princip le6in [ Udz T- 3sdz " dzm & w3 s g3| | dzprovidisg youpréspafise wdzg Qs dzynt 3 s
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country -to-country requests and via the Camden Asset Recovery
Interagency Network (CARIN) and Assets R ecovery Interagency Network
RAsia Pacific (ARIN -AP)).

Average Commonwealth proceeds of crime recoveries have increased by
almost 82% from an average of $25.7 million per annum in 2015 to an
average of approximately $46.7 million per annum over the period of the
2014/15 to 2017/18 financial years. Average restraint figures have increased

by 90% from an average of $60.8  [1] million per annum in the four years

from 2011 to 2015, to an average of approximately $115.6 million per

annum over the period of the 2014/15 to 2017/18 financial years. The
2019/20 financial year has brought the largest annual amount of assets
restrained since the creation of the CACT, with over $250 million in assets
restrained.

A.14. If possible, please provide an overview of constrai nts or barriers
you have encountered (if any) in set up of such teams.

Australia has not encountered any significant issues with the
establishment of the Criminal Assets Confiscation Taskforce.

A.15. Is your country providing technical assistance to other
jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confiscate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples. 26

Australia works across the Indo  -Pacific region and be  yond to support
partner country efforts to tackle corruption and improve transparency

and accountability. At the bilateral level, we invest in a range of anti -
corruption initiatives. The largest of these are with Papua New Guinea
(PNG), Solomon Islands, In donesia and Vanuatu. Further examples of

' £ ¢ [ wLjlL 3 Ljt & dzs OLjOdzt dzs{ 3s [ Udz wdz03 Qs |

In 2020 -21, DFAT funds and manages a range of investments at the
global and regional level to promote anti -corruption reforms including
return of stolen assets, includ  ing:

1 the UN Pacific Regional Anti  -Corruption Project (UN  -PRAC), a joint
venture of the UN Office on Drugs and Crime (UNODC) and the
UN Development Programme (UNDP) which provides expertise
and technical assistance to all Pacific Island Countries to
impleme nt the UN Convention against Corruption (UNCAC)
1 the Stolen Asset Recovery (StAR) Initiative implemented by the
World Bank and UNODC

[1'Mutual Evaluation Report, p. 64
26 You may refer to principle 8 in [Udz T-3sdz "~ dzz & w3sg3| | idzprovidisg youréspafise wdzg Qs dzw A t
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1 aUNODC -implemented program to combat and prevent
corruption in South  -East Asia and South Asia, particularly through
the op eration of UNCAC
I aUNDP -implemented corruption prevention program in South -
East Asia and South Asia, focused on bringing a diverse range of
stakeholders together to take concrete action against corruption
Transparency International's Asia  -Pacific Program
the Indo -Pacific Justice and Security Program implemented by
the Department of Home Affairs, Australian Border Force and the
Attorney -General's Department, and
I the U4 Anti -Corruption Resource Centre.

d3sgdz 9f 4+ i L [Udz Edz Ljw/ t dzs-Won&yda undetindz ! d
Assistance Team (AMLAT) and AUSTRAC have co delivered ongoing

technical assistance and training aimed at supporting PNG to

strengthen its financial system against money laundering and other

serious crimes and to effectively recover the proceeds of crime, in line

with the international Financial Action Task Force (FATF) standards.

For example, AMLAT and AUSTRAC have assisted PNG to pass a
comprehensive suite of Anti -Money Laundering/Counter -Terrorism
Financing (AML/CTF) laws, which has included th e introduction of new
powers to confiscate criminal assets, and to build the capacity of PNG to
apply those laws. The program is delivered through in -person training
workshops and desktop hypotheticals, and remote mentoring

assistance, drawing on external subject matter experts where
appropriate. Specifically, the training and assistance is delivered to PNG
Financial Intelligence Unit officials, law enforcement officers, prosecutors
and the asset administrator, to increase their capacity to effectively

anal yse and disseminate financial intelligence, investigate money
laundering and identify and seize criminal assets, restrain criminal assets,
and effectively preserve the value of and dispose of confiscated assets.
AMLAT and AUSTRAC assists these agencies to develop institutional tools
to enhance their AML/CTF framework, such as through the provision of
assistance to develop forms and templates, guidance materials and
operational manuals.

= =9

In addition, AMLAT co -delivers multi -regional training  workshops to build
the capacity of law enforcement officers, prosecutors and other

practitioners to effectively recover confiscated criminal assets. For

example, in 2018, AMLAT and Indonesia co  -delivered a training workshop
for approximately 60 Asset Recov  ery Interagency Network RAsia Pacific
(ARIN -AP) members on increasing the capacity of participants to utilise
informal cooperation mechanisms to pursue criminal assets across

international borders. In 2019, AMLAT and Mongolia co -delivered a
training works hop to ARIN -AP members on the tools and techniques
available to identify and respond to criminals obscuring their ownership

of proceeds of crime and forfeitable assets.

Both workshops assisted practitioners to explore current methods and
trends through ar ange of case studies and discussion panels involving
subject matter expertise from around the world, and to identify best
practice measures in identifying, locating, confiscating and repatriating

28
www.g20.0rg



criminal assets. The workshops provided an opportunity for p articipants
to share their experiences and challenges in effective international

cooperation, and to collectively discuss approaches to overcoming

barriers.

In addition, Australia regularly presents at the ARIN -AP AGM on aspects
of its proceeds of crime re  gime and relevant case studies.

Further, technical assistance in asset recovery has been delivered

through funding and support provided by the Australian Attorney -
g dzs dzwylLj, t ¢ Edz Ljw{ t-dasyptiod vabrk pfthezPakific [sBnds
« Ljif Add 3 g dzw ¢RILON)JRJLONweeks to strengthen regional
collaboration and builds capacity to advance a range of priority law and
justice issues, including corruption. Through various working groups,
PILON has produced practical resources to assist members with

improv ing capacity to implement and enforce anti -corruption laws,
including:

1 the Framework for Prosecuting Corruption in the Pacific:
Experiences, Challenges and Lessons Learnt (2019), which i
| wqs3 Qdzp Lj GLjpdz 3sdz As Qdzwé [ Ljis Q30O
frameworks an d experiences in prosecuting corruption, including
case studies of successful prosecutions of bribery, embezzlement
and money laundering offences

1 the PILON -Asia/Pacific Group on Anti Money Laundering
Typologies Report: Recovering the Proceeds of Corruption in the
Pacific (2016), which compiles relevant regional case studies on
corruption and related money laundering prosecutions and
provides recommendations to improve law enforcement and
prosecutorial responses to corruption through effective anti -
money laundering and proceeds of crime frameworks; and

9 Effective Asset Management: A practical guide to the
administration of seized, restrained and confiscated property for
Pacific jurisdictions  (2014), which provides the building blocks for
the developm ent of property management laws and procedures
in proceeds of crime matters.

These regional resources have typically been accompanied by regional
workshops and associated training. In 2020, Australia is supporting the
PILON Corruption Working Group to upda te the 2019 Framework for
Prosecution Corruption in the Pacific and deliver virtual webinars on
various topics associated with prosecuting corruption.
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A.16. Is your country collecting and sharing information on asset

recovery cases to demonstrate functionality of the system? Is

information being shared within existing forums, such as the

UNCAC Asset Recovery Working Group, the OECD Anti -Bribery

Working Group or CARIN and similar networks? Please provide a
brief overview of such efforts 27,

Australia has shared information on asset repatriation in response to the
guestionnaire developed by the Stolen Asset Recovery Initiative (StAR),

Fourth Round Mutual Evaluation under the Financial Action Task Force
recommendations (2015), the second review cycle of the Mechanism for
the Review of the Implementation of the United Nations Convention

4 report under the OECD Anti -Bribery Convention (2019).

laundering and confiscate criminal assets, such as structural and
procedural processes for case prioritisation, utilisation of evidential
material and asset management.

Australia also regularly presents at the ARIN -AP AGM on aspects of its
proceeds of crime regime and relevant case studies.

Ta[!e ELJSL >qLldzgf3Qs! wus/[dayslLjf3QqsLj, !
Cases,2010RR f + Lt m ! A ¢ J wLjL 3 L] ULj¢ Ljthreugh ekisingu dz
forums, including the UNCAC Asset Recovery Working Group, the

Financial Action Task Force, the OECD Working Group on Bribery in

International Business Transactions, CARIN and similar networks.

Information on asset recovery cases was provid dz0 O0Aw3sO ! Ao

against Corruption (2018) and A ¢ [ wljl 3yedr plloy fuf[to its Phase

us 3J¢ glLjlLig3l~ GA3L 03¢0 wqldzL ! pe«lp 4
experiences and practices on effective asset recovery. For example, in

2019, AMLAT convened a series of in  -person meetings between PNG and
Australian law enforcement officers, litigators, technical experts and

asset administrators. The meetings facilitated the development of

institutional tools and practices for PNG to effectively in vestigate money

A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

Relevant case studies often need to be de -identified to make them
suitable for release in public fora, especially where there are particular
sensitivities or legislative restraints to sharing the data such as where a
mutual assistance request has been made or the matter is still before
court. This can reduce the detail incl uded, making it harder to convey
some of the nuances that arise in relevant cases.

2T Where possible, countries may share their response to the questionnaire developed by the Stolen Asset
eédgQtdzwys us3[3Ljf3tdz 68 ! ePL Tof!e ELJL >qlldzgf3qs |

us f ®Rwys Ljif 3 ds Ljj,

9 f 4+ lYdu may refer to principle 9 in [0dz T-3sdz "~ dzm &w3sg3| | idzproviding youpréspafise wjdzg q s dzwn t
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Questions relevant to the G20 High -Level Principles on Mutual Legal
Assistance 2

A.18. Is your country providing up -to -date and accessible information
regarding  procedural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. 29

The Attorney -g dzs dzwLj, t ¢ Edz Ljwftdzs [L §U3gU 3¢
Authority for mutual legal assistance, regularly updates its website which

provides an overview of the mutual assistance process in Australia,

including how to make a mutual assistance request to Australia. The
website can be accessed at < www.ag.gov.au __>.

Australia also contributes to StAR guides by providing advice on

PAGL wLL 3Lt ¢ [ wqgdzo ¢ dz¢ O qQu Lj¢ ¢ dzf wdzg (B4
assistance.

Upon req uest, the Australian Central Authority also provides timely

LiQs3gdz Q3 wdzg{ | ~ [ q o0quwdz3 Os gQqAs | dzyl Ljw|
assistance processes. The Australian Central Authority also regularly

reviews draft requests and orders prepared by foreign counter parts and
provides feedback on these to ensure that, once signed by foreign

authorities, they can be actioned as expeditiously as possible by

Australian authorities.

A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel inve stigations with other jurisdictions in the
past five years? Please elaborate. If such investigations have been
conducted or such mechanisms have been developed, if possible,
please share examples of successful cases that led to criminal
prosecution and/or the denial of safe haven to a conviction -based
or non -conviction -based confiscation order, and relevant
statistics. °

For proceeds of crime based actions please see response for Question

A4. In addition, the CACT regularly conducts financial investigations to
identify relevant assets in Australia in support of proceeds of crime action
being taken by foreign authorities. This may result in the registration of

28 Principles 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered her e. Principle 4 is included despite coverage
of the broader topics in UNCAC reviews for specific insights on challenging aspects of asset recovery to be

drawn out.

2% You may refer to principle 3 in { U dz320iHigh -Level Principles on Mutual Legal Assistance t in providing your
response

30 You may refer to principle 4 in { U dz320MHigh -Level Principles on Mutual Legal Assistance tin providing your
response
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foreign proceeds of crime orders over those assets, or Australia choosing
to take action under its o wn domestic laws.

There has also been a recent amendment to Australian Securities and
Investments Commission (ASIC) search warrant powers that will enable
ASIC to share material seized under a warrant obtained under the

function, or exercising a power, conferred by a law in force in that foreign
country. This is broader than the power that exists to share search
warran t material under the  Crimes Act 1914 , under which Act ASIC
previously obtained its search warrants. ASIC could previously only share

those powers as they only recently came into effec t, but we envisage
they will be useful in joint, parallel or related prosecutions in coming
years.

Australian Securities and Investment s Commission Act 2001  with a law
enforcement agency in a foreign country for the purpose of performing a

LOLL tLifdzw3 L, 30 3{ Li90¢3¢[dzQ !'Bu>t¢ 3j

A.20. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mecha nisms.

Please see responses to Question A5 for a POC Act perspective on
constraints and barriers to investigations.

Further, there are legislative constraints that prevent ASIC sharing

investigation and evidence gathering powers is limited to offences that
ASIC has the power to investigate.

ASIC also faces considerable difficulties in obtaining timely assistance
from foreign jurisdictions via formal mutual assistance channels. While
agency to agency information can be obtained relatively quickly, if
evidence needs to be authenticated for use in a proceeding, there are

ELjf dzw3 Lj, dG{Lj3sdQ QAw3sO !du>t¢ 3stsdzp]
qQf Udzwy fULjs {q [ wqOwdzy ¢ pUdzu =V dizwg 8 h dzp (1%

lengthy timeframes involved in the formal mutual as sistance processes.

A.21. Has your country developed or reviewed domestic legislation or
practices to enable greater flexibility in providing assistance in
execution of asset recovery requests from other jurisdictions? If
so, please share examples based on your ggqAsfwynt ¢

dz#| dzw3 dzs g

Although there has been no recent amendments to the Mutual
Assistance in Criminal Matters Act 1987 ( Cth) (the MACMA), this
legislation is regularly reviewed by Australian authorities to ensure that it
enables Australian authorities to execute requests for asset recovery in a
flexible manner. For example, the MACMA provides flexibility by

providing the ability for Australia to register foreign restraining, forfeiture

31You may refer to principles 3 and 4 in [ U d320iHigh -Level Principles on Mutual Legal Assistance tin provi ding

your response
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and pecuniary penalty orders that were issued on a conviction or no n-
conviction basis.

The Australian Central Authority regularly undertakes a review of its
practices with regards to executing incoming requests (including asset
recovery requests). The Australian Central Authority is of the view that its
current practices in providing assista nce is as flexible as possible within
the scope of the MACMA.

Holistic questions

A.22.

A.23.

A.24.

Based on your response to the previous questions in this section,

or otherwise, have you identified any gaps or weaknesses in the

area of asset recovery and mutual legal as sistance which could be
addressed by the G20 ACWG in the future?

The widespread adoption of non -conviction based restraint and

forfeiture, and unexplained wealth orders, would assist Australia in

cooperating with foreign countries to address high -level corruption, both
informally and through the mutual assistance process. For those

countries unable to introduce non -conviction based confiscation,

Australia would encourage them to amend their regime to allow the

broadest possible cooperation wit h those countries that do have non -
conviction based regimes.

If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Advocating for the development of non -conviction based restraint and
forfeiture would assist in promoting widespread adoption.

Aside from examples already given, has your country
implemented any new initiatives related to asset recovery / MLA
which you would like to share with the group?

Australia has nothing further to sha re.
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B.1.

DENIAL OF SAFE HAVEN

Please provide a brief overview of the current policies, legal

frameworks and enforcement measures in place for denial of entry

in your country. In particular, has your country defined corrupt

practices or offences triggering den ial of entry? Where

Lil | wal w3 LjfdzZ, =QqA tljm wdzodzwy [Qq ~qQAw wdzp| Js
I wywylLjs Odzt dzs [ ¢ 3s gof EQMM- MHdzt Gdzwy o [ Lj{ dzp t
and outline any relevant updates.

All applicants seeking to be granted a visa to Australia must meet the

rel dzsljs f gw3 dzw3Llj ¢dzf QAL 3s ! Ao [ wlj, 3 Ljt
character requirements. The character requirements are set out

under section 501 of the Migration Act 1958 . A person would not meet

the character requirements if they meet one of the following:

1 a substantial criminal record
1 convicted of escaping from immigration detention, or convicted
for an offence that was committed:
o whilein immigration detention
o during an escape from immigration detention
o after an escape, but before being taken into immigration
detention again
1 been a member of a group or organisation, or had or have an
association with a person, group or organisation that the Minister
reasonably suspects of being involved in criminal conduct
1 the Minister reasonably suspects that a person has been involved
in people smuggling, people trafficking, genocide, a war crime, a
crime against humanity, a crime involving torture or slav ery, ora
crime that is of serious international concern, whether or not that
person has been convicted of such an offence
1 past and present criminal or general conduct shows that an
individual is not of good character
7 there is a risk that while an individu al is in Australia that individual
would:
o engage in criminal conduct
o harass, molest, intimidate or stalk another person
o vilify a segment of the Australian community
o incite discord in the Australian community or in a part of it
o be a danger to the Australian community or a part of it
1 been convicted, found guilty or had a charge proven for, one or
more sexually based offences involving a child
1 being a subject to an adverse security assessment by the
Australian Security Intelligence Organisation
1 been a subject to an Interpol notice, from which it is reasonable to
infer that that individual is a direct or indirect risk to the Australian
community, or a segment of the Australian community
1 been convicted of a domestic violence offence or have ever been
subjectto a domestic violence order.
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Applicants also need to satisfy public interest criteria attached to the visa
including, for example, proving their identity and providing true
information with their application, not being assessed as a risk to

interests.

Ao J wLjL 3Lt ¢ sLif3qsLj, ¢édgAw3d AL LisQ sQ|
| wdzp dzs gdz 3s ! Ao Jwlj, 3L 3¢ quw A, O Gdz

(

B.2. If applicable, please briefly outline key updates to the framework
for denial of safe haven and in ternational cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review wunder the UNCAC
Implementation Review Mechanism was published.

Not applicable.

Questions relevant to the G20 Common Principles for Action: Denial of
Safe Haven *

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in
guestion B.1. If possible, please include any relevant statistics. 3

Information, graphs and statistics on character cancellation and refusals
is available at: < https://www.homeaffairs.gov.au/research -and -
statistics/statistics/visa _ -statistics/visa -cancellation >.

B.4. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for denial of entry
in your country.

Australia has not experienced significa nt constraints or barriers in the
implementation of the policies, legal frameworks and enforcement
measures in place for denial of entry in Australia.

32 For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain
concrete commitments for action by the group.
33 You may refer to principles 4 and 5 in { U dz20rCommon Principles for Action: Denial of Safe Haven tin

providing your response

35

www.g20.0rg


https://www.homeaffairs.gov.au/research-and-statistics/statistics/visa-statistics/visa-cancellation
https://www.homeaffairs.gov.au/research-and-statistics/statistics/visa-statistics/visa-cancellation

B.5.

B.6.

In the past five years, has your country denied entry absent a prior

conviction to family members or to close associates who have

derived personal benefit from corrupt behavior of the principal

target (for example, by broadening the definition of corrupt
persons to capture such individuals)? Please provide examples
and available statistics if possible. 3

Refer to responses to questions B1 and B3

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who have
benefited from corrupt a cts, as referenced in B.5.

Australia has not identified any constraints or barriers relevant for
inclusion in response to this question.

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery ¥

B.7.

Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and
subsequent action taken. This can be provided in the form of links

to relevant reviews or published work. 36

Policies and program settings are co ntinually reviewed to ensure that
migration program integrity is not compromised and the safety and
good order of the Australian community is upheld.

B.8. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in condu cting such a review.
Australia has not identified any constraints or barriers relevant for
inclusion in response to this question.
34 You may refer to principles 6 & 7 in { U dz20iCommon Principles for Action: Denial of Safe Haven t in providing

your response

35 Principles 1,2, and 4 -9 contained overlap with principles previously

of the Denial of Entry Experts Network. They are hence not covered here.
36 You may refer to principle 3 in the TG20 High Level Principles on Cooperation on Persons Sought for
Corruption and Asset Recovery  t in provi ding your response.

covered in this questionnaire and the work
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Holistic questions

B.9.

B.10.

B.11.

C.1

Based on your response to the previous questions in this section,

or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

No.

If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Not applicable as we have not identified specific gaps or weaknesses.

Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

No.

GENERAL QUESTIONS

Has your country completed the first and second cycles of the

UNCAC Implementation Review Mechanism as a State party under

review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your country remains

committe d to making use, on a voluntary basis, of the options in

its terms of reference, including: hosting country visits; involving

the private sector, academia and civil society, including by inviting

them to country visits; publishing the full reports of revie ws and
self -assessment checklists.

Australia strongly supports the UNCAC Implementation Review

Mechanism and is committed to hosting country visits; involving the

private sector, academia and civil society in the review process, including
country visits; and publishing the full reports and self -assessment
checklists. Australia has involved civil society closely in our first and

second cycle reviews. Civil society participation is a crucial part of the

review process; civil society stakeholder expertise and views play a key
role in assisting governments to combat corruption.

Australia has completed the first cycle review, with the country visit
taking place in March 2012. The self  -assessment checklist, executive
summary and country report have been publishe d.
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C.2.

C.3.

Australia is close to completion of its second cycle review, with the
country visit taking place in April 2018. At this stage, the executive
summary has been published. We are working to finalise the second
cycle review report.

Is your country party to the OECD Anti  -Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on the status of your country in the OECD
Anti -Bribery Convention peer review process as a country under
review.

Australia is a party to the OECD Anti -Bribery Convention, with the
Convention entering into force on 18 December 1999. The OECD
Working Groupon = w3 Gdzwna Lj0q| [dz0 [ Udz wdz quw g
evaluation on 15 December 2017 and the two year follow up report from
its Phase 4 evaluation on 11 December 2019. The two year follow up
report concluded Australia had fully implemented 6 recommendations,
partially implemented 3 recommendations and had not yet

implemented 4 recommendations.

Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.

Corporate whistleblower reforms

In February 2019, the Australian Parliament passed whistleblower

reforms to strengthen protections for corporate and tax whistleblowers
who come forward to report on misconduct. The reforms require public

and large proprietary ~ companies and registrable superannuation entities

to have a whistleblower policy in place.

Foreign bribery reforms

In December 2019, the Australian Government introduced legislation into

aljwl 3Ltdzs{ [QqQ ¢JfwdzgOf Udzs ! A¢ L wLjl 3 Ljt ¢
introduce a deferred prosecution agreement scheme for specified

corporate offences related to financial crime. If pass ed, this legislation
¥3LL 3s{wqOAgdz Lj sdzf gqQul qulLjf dz Q0 0 dzs g {
bribery, and strengthen the tools available to law enforcement to detect

and investigate corporate crime.
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BRAZIL

A.l.

ASSET RECOVERY

Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,

their roles and the interaction between them, and domestic laws

in place that encourage and facilitate international cooperation.

Where applicable, this can be p rovided in the form of links to other
reviews or published work.

l'ggqQuwoe3sO [4q !'wlf3gldz +#%+ Qo =uwLjw3,te
g dzs dzwlLjL t ¢ AGO03gdz oljgwqs~t !'gaP 3¢ U
representation for the Federal Public Administration (the Union) judicially
and extrajudicially before courts in Brazi | and in foreign jurisdictions.

In that sense, according to Laws 8.429/92_ and 12.846/2013 the Attorn ey
g dzs dzwLj, t ¢ AOGO03gdz 3¢ JUdz 3s¢f3JAL30s wg
court against natural or legal persons (Law 8.429/92) or legal persons only

(Law 12.846/13) to recover assets related to an unlawful conduct carried out

LiOLi3 s ¢ { [ Ghkteras®3 dst

AgglLj¢3qQqQslLjiL~L JUdz ! [[Quwsdz  gdzs dzwljL t ¢
representation for the Union in criminal courts in Brazil (as an assistant to

the prosecutor, in the interest of the Union), or in a civil or criminal
proceeding before a forei  gn court, as the representative of the Federative
Republic of Brazil.

Furthermore, the Brazilian Civil Procedural Code ( Law 13.105/2015) has an
entire chapter (Articles 26 to 41) dedicated to international cooperation,
which highlights the role of Central Authorities, mutual legal assistance,

and provisional measures to be considered in case of a foreign request
<http://www.planalto.gov.br/ccivil_03/_ato2015 -2018/2015/1ei/113105.htm >.

In relation to the high  -level national coordination, Brazil counts with a
broad and consolidated mechanism that has been in place since 2003,
which is the Brazilian National Strategy Against Corruption and Money
Laundering RENCCLA:

L It comprises 90 public  institutions and 7 other entities linked to the
private sector. These institutions are among the most representative in

the country in the fight against corruption and money laundering (from

the Executive, Legislative and Judiciary branches and from Federa |, State
and Municipal levels). The decision -making involves the highest
managerial levels;

L its working groups are composed of experts with a high level of
experience and supported by the head of their institution;

L itis based on a consensus decision  -mak ing mechanism, but it is still
a "strategy”, in the strict meaning of the word. The strategy basically
consists of discussing, choosing and working on the implementation of
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http://www.planalto.gov.br/ccivil_03/_ato2015-2018/2015/lei/l13105.htm

TLgl{3qQs¢t [Q gQtGL{ g¢gQqQuuwAl| [3Qs LjisO tQqg
year, a ple nary session reviseTs an_d approves (or not) thg outcomes of the
TLig{3Qs¢t §QqQwodzQ ds 3s J[Udz gAwwdzs [ =
Q3¢9gAdddzdg LjsQ gUQoédzg [Udz TLig{3dqsoet [Q

L the core of this strategy is to build and maintain an environment
that allows a high -level institutional coordination. All of this happens
without the existence of a formal strategy plan. This living process of high -
level institutional coordination has been taking place since 2003, when

the strategy was fo rmally created by placing its executive secretariat
within the Ministry of Justice;

L ¢$3sgdz 9 UL M- > >« OLi¢ 9dsgl
(http://enccla.camara.leg.br/acoes/arquivos/resultados -enccla -

2018/plano -diretrizes -combate -corrupcao -completo;

http://encc la.camara.leg.br/acoes/historico  -acoes-enccla) and achieved
important results, such as:

o0 the creation of the national training program on anti -corruption
Lis®O ! p« [ dzg Us 3 wA-dap traiding &progrdirt for public
officials and private sector. Between 2004 and 2017, more than
17.000 agents were trained - http://enccla.camara.leg.br/pnlid);

o the implementation of national database on clients of financial
institutions (CCS Rsee more in item 3.2.1);

o the development of the Banking Transactions Investigation Sys tem
(SIMBA - see more in item 3.2.4), through which all data are
transmitted by the financial institutions to the law enforcement
agencies, according to a pre  -established layout;

o JUdz guwdzLjf 3qQs Qo [JUdz | LiGAwLElt @ (LY
information technology and a scientific methodology to optimize
judicial proceedings in ML cases (https://www.justica.gov.br/sua -
protecao/lavagem -de-dinheiro/LAB -LD);

o lwalaélLit¢ JA =wLiw3Ltéo L dO3¢) Lif3dz

relevant progress regarding organi zed crime, ML, bank secrecy etc;
o 0qQqu 0 A w{ Udzy 3sdqQutlLjf3Qs LiGQ A
http://enccla.camara.leg.br/resultados
L l 9 p dzf wdzgQsdzwrn 3¢ (qsdz qd [ Udz Odzz M

targeted this subject:

o0 Action 6/2020: To improve tools for disposing of assets seized by
judicial order in criminal proceedings, integrating management
practices between polices, public prosecutors, public attorneys, the
judiciary, and the Ministry of Justice and Public Security

0 Action 2/2018: To propose improvement in the management of
assets seized in criminal proceedings and in actions of
administrative improbity

0 Action 13/2014: To propose mechanisms to ensure the effectiveness
of judicial decisions that determine the loss of property
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0 Action 5/2013: To propose the creation of a body in charge of assets
subject to security measures administration.

0 Action 7/2012: T o uniform tables of goods seized among the polices.

0 Action 8/2012: To improve the National System of Seized Goods -
SNBA, integrating it with the bases of apprehensions of the Federal
Revenue, the Federal Police and at least two civil polices.

0 Action 9/2 012: To standardize and to regulate the procedures for
seizure, transportation, custody, convertibility and destination of
national and foreign currency and other values

0 Action 4/2011: To propose the creation of effective mechanisms for
the management of seized assets and values and a specific fund
to receive assets recovered from money laundering and corruption

practices
M- >>«!l t ¢ &) dzsLjym pdzdzf 3sOL sqQt 9 f 4+l m
http://enccla.camara.leg.br/noticias/resultados -da-enccla -2019-

priorizam -inteligencia -digital -na-analise -de -dados -e-projetos -de -lei -
contra -lavagem -1

Law 8.429/92 (Administrative Dishonesty Act) provides for the anticipated
freezing, seizure, and civil confiscation/forfeiture of asset related to
unlawful conducts classified as administrative dishonesty, including the

ones related to corruption. Link
http://www.planalto.gov.br/ccivil_03/LEIS /L8429.htm (no official
translation available. Excerpts can be provided upon request).

Law 12.846/13 (Anticorruption Act) provides for the civil liability of legal
persons for unlawful conducts against the Public Administration,

including the ones related to corruption. Link:
http://www.planalto.gov.br/ccivil_03/_ato2011 -2014/2013/1€i/112846.htm
(no official translation available. Excerpts can be provided upon re guest).

Law no. 13.105/15 (Brazilian Civil Procedural Code) provides, in Articles 26
to 41, for the general rules for international cooperation, including asset
recovery requests. Link: (no official translation available. Excerpts can be
provided upon requ  est).

Law Decree 2.848 (Criminal Code) provides, in Article 91, for the
confiscation/forfeiture of assets after a criminal conviction, which includes
criminal proceedings related to corruption. Link:
http://www.planalto.gov.br/ccivil_03/decreto -lei/del2848compilado.htm
(no official translation available. Excerpts can be provided upon request).

Law Decree 3.689/41 (Criminal Procedure Code) provides, in Articles 118 to
144-A, for proceedings such as management and disposal of assets,
including the possibility of early disposal of frozen and seized assets, in
specific cases, including the ones related to corruption. Link:
http://www.planalto.gov.br/ccivil_03/decreto -lei/del3689.htm  (no official
translation available. Excerpts can be provided upon request).

Law 9.613/98 (Money Laundering Act) provides, in Articles 4 to 8, for the
management and disposa | of assets, including in transnational cases,
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A.2.

bearing in mind that corruption is a predicate offense of the money
laundering crime in Brazil. Link:
http://www.planalto.gov.br/ccivil_03/LE IS/L9613.htm (No translation
available. Excerpts can be provided upon request).

Law 12.683/12 and Law 12.694/12, which allows for the anticipated
apprehension of illegal assets;

If possible, please provide statistics relevant to asset recovery

efforts in your country in recent years. This may include number of

cases filed, number of cases which are ongoing, number of cases

which are resolved, number of cases in which assets have b een
returned, etc. Where applicable, this can be provided in the form

of links to other reviews or published work.

The Department of Assets Recovery and International Legal Cooperation
(DRCI) of the Ministry of Justice and Public Security is the Central
Authority competent to deal with MLA requests from countries with

which Brazil has signed treaties. Internally, DRCI has a specific department

to deal with criminal matters (General Coordinator for International Legal
Cooperation in Criminal Matters). Insid e this area, the cases are divided
into two categories: criminal affairs in general and assets recovery, which
deals with cases with important quantity of assets (that can lead to the
recovery of assets in the future).

DRCI monitors freezing measures obta ined abroad and statistics
(provided in 102 responses) on assets recovery. The monitoring system
also allows to see the evolution of cases regarding a specific country, in
order to promote activities to increase the international cooperation.

DRCI also has a system that permits the constant monitoring of the
requests, eventual delays, and the most recurring issues that prevent a
successful cooperation. The public officials responsible for managing the
system have even remote access to it. Brazil also admits digital signatures,
and, in this context, we have already entered into agreement with nine
countries to exchange information exclusively by electronic channels
(Portugal, France, Italy, USA, Peru, Chile, Canada, Argentina, and
Switzerland).

In the same way, the Federal Prosecutor Office counts with a Secretary of
International Legal Cooperation (SCI -PGR) to allow for a more efficient and
expeditious execution of foreign requests. The SCI monitors important
cases and sends a reminder to the foreign count ry if the request is delayed
or taking too much time.

As shown in the statistics, Brazil is more of a requesting country than a
requested country. The number of requests in the last four years are:
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Number of active and passive requests by type of offens e

Series Lam%?e?i)r: g Corruption Narcotrafficking Crir;laef gg;]gér;st
Year Active [ Passive || Active | Passive || Active Passive Active Passive
2016 87 il 122 28 152 45 65 20
2017 89 85 62 27 127 47 53 88
2018 149 148 45 ol 118 47 44 24
2019 138 120 44 40 69 43 43 8
Total 463 404 273 152 466 182 205 85

Statistics on International Legal Cooperation

Inorderto analyze the international legal cooperation carried out by Brazil
in recent years, the Central Authority for International Cooperation has
carried out a detailed survey of all matters processed from 2016 to date.

a) Total number of active and passive requests per Ye ar

Total number of active and passive requests per year

1241 673 1217 1088 ‘ 1099 919 1110 817

Data provided by Criminal Matters Department of Assets Recovery and
International Legal Cooperation

43
www.g20.0org



b) Graphs

Total number of active and passive requets per year

Active Passive Active Passive Active Passive Active Passive

2016 2017 2018 2019

Data provided by Criminal Matters Department of Assets Recovery and
International Legal Cooperation

c) Measured processing time for cooperation requests

As a parameter of statistical information, we used 415 cases of the "car
wash operation" out of a total of 785 cases, based on the sampling method.

The result showed that the average processing time for cooperation
requests is approximately 318 days.

Measured processing time for cooperation requests

1902ral

1901ral
1900ral

Total of cases Fulfilled cases Measured processing time for
cooperation requests in days

Data provided by Criminal Matters Department of Assets Rec overy and
International Legal Cooperation
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d) Overall percentage of fulfilment by country

Percentage of fulfilment

St per country
Germany 57%
Andorra 31%
Antigua and Barbuda 50%
Argentina 13%
Austria 50%
Bahamas 58%
Belgium 33%
Bolivia 50%
Chile 100%
Colombia 14%
Curacao 100%
Denmark 100%
El Salvador 25%
Ecuador 29%
Spain 63%
USA 47%
France 58%
Gibraltar 100%
Guatemala 25%
Netherlands 40%
Honduras 100%
Hong Kong 33%
Cayman Islands 43%
Isles of Man 67%
British Virgin  Islands 50%
Ireland 100%
Israel 100%
Italy 33%
Liechtenstein 73%
Luxembourg 50%
Macao 100%
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Mexico 2504
Monaco 50%
Norway 33%
Panama 47%
Paraguay 100%
Peru 54%
Portugal 50%
United Kingdom 18%
Dominican Republic 75%
Russia 100%
Singapore 78%
Sweden 75%
Switzerland 87%
Taiwan 100%
Ukraine 200%
Uruguay 65%
Venezuela 100%
Data provided by Criminal Matters Department of Assets Recovery and
International Legal Cooperation

It is also important to remark that Brazil seeks for provisional measures
and confiscation abroad. The following table shows the values regarding
seizures and repatriations related to Brazilian requests (based only on
MLAs; values related to plea bargain are not included):

Year Seizures Repatriations
2016 $ 29,685,764.56 $ 54,015,733.45
2017 $ 286,853,306.76 $ 36,081,139.66
2018 $188,672,781.70 $ 31,862,641.86
2019 $130,114,942.29 | = e
Total $ 635,326,795.31 $ 121,959,514.97

Data provided by Criminal Matters Department of Assets Recovery and
International Legal Cooperation

Regarding spontaneous cooperation, it should be noted that the Federal
Prosecution Service and Federal Police have resorted on multiple
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A.3.

occasions to the spontaneous forwarding of information to its
counterparts abroad.

e) Active and passive spontaneous information statistics per year

Active and passive spontaneous information statistics per year

2016 2017 2019
67 Iﬁl—llﬁ
f) Graphs

Active and passive spontaneous information statistics

Active Passive Active Passive Active Passive Active Passive

2016 2017 2018 2019

https://www.justica.gov.br/sua -protecao/cooperacao -
internacional/estatisticas

If applicable, please briefly outline key updates to the asset
recovery and mutual le gal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and

the latest version of your FATF Mutual Evaluation report was
published.

Since the last FATF mutua | evaluation report in the third round, Brazil has
had significant improvements in the legal and operational level.

In the legal framework, Brazil amended the ML law, Law 9613, which
determines that any criminal offense can be a predicate offence for ML.

In 2015, Brazil also approved the new procedural code, Law 13.105, which
has a chapter dedicated to international legal cooperation (Articles 26 to
41).
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In this sense, Brazil counts with a broad framework to provide mutual
legal assistance (MLA), which may be provided in accordance with
bilateral and multilateral treaties ratified by the country, and in the
absence of such treaties, based on the principle of reciprocity.

Requests for international legal assistance can be based on a multilateral
convent ion or a bilateral agreement on criminal matter, provided that

they are duly signed and ratified by the States and validly incorporated

into the respective domestic legislation. In such cases, these international
treaties provide that the processing of req uests will take place directly
through the Central Authorities of the countries, eliminating the need to
transmit them through diplomatic channels.

Brazil has signed 12 multilateral treaties that can base MLA requests.

In additional to multilateral treat ies, Brazil also expanded its bilateral
agreements to 21 jurisdictions (Belgium, Canada, People's Republic of
China, Colombia, Republic of Korea, Cuba, Spain, United States, France,
Italy, Jordan, Honduras, Mexico, Nigeria, Panama, Peru, United Kingdom

of Great Britain, Switzerland, Suriname, Turkey, and the Ukraine).

However, when there are no agreements or conventions in force, it does

not necessarily mean that Brazil is not able to provide mutual legal
assistance. In these situations, the legal basis fo r MLA requests used most
commonly is the principle of reciprocity, giving guarantees that in similar
situations, if necessary, Brazil will also comply with any foreign requests.

Article 26, Paragraph 1 of Civil Procedural Code establishes that in the
absence of a treaty, international legal cooperation may take place on the
basis of reciprocity, expressed through diplomatic channels.

In fact, if not prohibited by Law, and based in bilateral, multilateral
agreements or reciprocity, Brazil can provide th e widest measures
possible of international cooperation in relation to non -confiscation
procedures. See Articles 27, VI and 26, 81° of the Civil Procedural Code.

According to § 4 of the Article 26 of the Civil Procedural Code, the Ministry

of Justice perfo rms the functions of central authority in the absence of a
specific designation. In most multilateral treaties, including the Vienna,
Palermo and Mérida Conventions, the Department of Assets Recovery and
International Legal Cooperation of the National Secr etariat of Justice,
Ministry of Justice (DRCI) is the central authority.

According to the Art. 26 of the Procedural Code, the MLA shall observe:
| - respect for the guarantees of due legal process in the requesting State;

Il - equal treatment  between nationals and foreigners, whether or not they
reside in Brazil, in relation to access to justice and the processing of cases,
ensuring legal assistance to the needy;

Il - procedural advertising, except in cases of secrecy provided for in
Brazilian law or in the requesting State;

IV - the existence of a central authority for receiving and transmitting
requests for cooperation;
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Article 27 of the Procedural Code establishes the scope of the international
cooperation. In this sense, the international c ooperation can be used to
the following measures:

| - summons, subpoena and judicial and extrajudicial notification;
Il - collecting evidence and obtaining information;

[l - ratification and compliance with the decision;

IV - granting of urgent and provi sional judicial measure;

V - international legal assistance;

VI - any other judicial or extrajudicial measure not prohibited by Brazilian
law.

In this context, all provisional measures of Criminal Procedural Code

are available for international cooperation . In this context, the freezing
of the assets, the foreclosure and the legal mortgage are the types of
provisional measure that are regulated in the Code of Criminal
Procedure (Articles 125 to 144 -A) and available in the framework of the
international coop eration according with the treaty in which the
request is based or in its absence, by reciprocity.

In the same way, Chapter XI of the Criminal Procedural Code (Articles
240 to 250) establishes the authority for the Law Enforcement
Authorities (LEA) to sear ch and apprehend anything found or
obtained by criminal means.

In practice all provisional measures, if it fulfils the legal standard, can
be performed in a short time and without previous knowledge.

According to Brazilian AML Law, the provisional matters

Tl w{3glLdz‘? pUdz 6£00dz tLjmrL dzf Qqod3g3dL

Prosecution or by the Police Chief, in this case after consulting with

the Public Prosecution within twenty four hours, if there is sufficient
evidence of a criminal act, order precaut ionary measures on assets,
rights and valuables belonging to the individual under investigation

or to the defendant, or in the name of interposed people, who are
instrumentalities, product or proceeds of crimes set forth in this Law

or of predicate offense s.

49

www.g20.0rg




Questions relevant to the Nine Key Principles on Asset Recovery 31

A.4. Has your country engaged in the proactive pursuit of cases, for

example through peer -to -peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible 8,

A very good example for proactive MLA has been the work developed with
several jurisdictions in the Car Wash case framework.

In this sense, Brazil established a specific task force and has developed
joint work with some countries (Switzerland and Peru, for instance) in

order to share, receive, treat and investigate the elements linked with
those criminal activities, based on evidences obtained in different
jurisdictions and sha red by international cooperation channels.

In turn, AGU is developing minimum procedural standards to support its

local and specialized units (acronyms GRAP and GRAAL, respectively)
when asset recovery is necessary, as well as mapping pre -existing cases in
which additional measures for international cooperation need to be
adopted or updated according to current circumstances.

A.5. If possible , please provide an overview of constraints or barriers you
have encountered (if any ) in pursuing such action.

The different legal frameworks concerning civil and administrative
proceedings, such as distinct approaches regarding requirements for
MLARs among various counterparts, are a barrier. International
cooperation is still excessively focused on criminal approaches d espite its
generally known limitations. Even bilaterally, mutual legal assistance
requests exclusively based on Art. 43.1 of the UNCAC are often refused.

Brazil believes that international cooperation based on investigative,
prosecutorial, civil, judicial and administrative proceedings must increase

and be available in different jurisdictions, regardless their official
designation in the requesting or requested country. Even though Brazil

has a very powerful legal framework in civil and administrative matte rs to
restitute assets in corruption cases, the international legal cooperation in

those matters is still a challenge worldwide.

37 We have not referenced content covered by the majority of principles for the following reasons:

1 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

9 Principle 3: Covered inthe  review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.

9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broader topic in UN CAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.

BHAQA LR wdddzw [ d [ w3sg3lLdzp ¢+ LisQO +dz 3s [Udz T-3sdz “dzm &w3sg3| ) dzo
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A.6. Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in asset
recovery cases? Please elaborate. 39

A Brazil has mechanisms that allow the Financial Intelligence Unit
60>A!l fPL [Udz f dzQOdzwlj, &wqédzgAJqQut ¢ A

cooperate quickly with foreign counterparts in rela tion to money
laundering crimes and their previous crimes, including financing of
terrorism.

A The Federal Police is part of the International Criminal Police
Organization (INTERPOL).

A pUdz >dzs {wLj, !'AfU0Qw3f{~ O6Eeé>uPL f dzQdzy
Police are part of the Ibero -American Network of International Legal
Cooperation (lberRed) that allows the exchange of information
between contact points of central authorities, prosecution services and
judicial authorities of the 22 countries that make up th e Iberoamerican
Community of Nations.

A Eé>ulL [Udz f dzQdzwylj, &qQ) 3gdz LjsOQ f dzQdzylj
three contact points of the Gafilat Asset Recovery Network (RRAG), can
exchange informal information on assets and people with the 17
countries that include GAFILAT members, Spain, France, El Salvador,
and the Principality of Andorra. Those mechanisms contain the
possibility of offering a broad range of cooperation, as RRAG is part of
the ARINs and linked to CARIN and others regional networks.

A The Attorney General’s Office is a co  -founder member of the Latin -
American Association of Attorney General’s Offices (acronym ALAP, in
Spanish and Portuguese), established in 2018, functioning as an
informal network of communications between peers in Latin Ame rica,
that has as one of its goals to facilitate asset recovery, according to Art.
9mi L TotL qQd 3 ¢ dfLjfAJdzm

A pUdz f dzQdzwlj) dwqodzg A [ qut ¢ Add3gdz UL
agreements for inter -institutional cooperation with other Public
Prosecutorsto prom  ote the exchange of non  -formal information in the
international arena: with Spain, Argentina, Chile, Paraguay and

Uruguay.
A Also within the scope of the AIAMP (Ibero -America) that links us with
Argentina, Uruguay, Paraguay, Bolivia, Chile, Ecuador, Peru, Sp ain,

Panama, Cuba, El Salvador, Guatemala, Colombia, Honduras, Mexico,
Portugal, the Dominican Republic; and REMPM (Mercosur) signed by
Argentina, Uruguay, Paraguay, Bolivia, Chile, Ecuador, Peru.

39 You may refer to principle 7b in [0dz T-3¢&dg3s5az23| | dzo Qs ! ip prazfingyalryGmrse)n t

51
www.g20.0rg



Spontaneous referral of information by the Federal Police a nd Federal
dwqoddzg A [ Qut ¢ Ad0d3gdz ULjsdz Gdzdzs £ ¢ dzO ¢

A.7. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

Informal and peer -to-peer communication is still a rather unknown tool
to the offices of the Attorney General that participate in the ALAP network.

The unfamiliarity as to what constitutes this tool and its aims; what is
allowed to be shared with your peer in another country; the use of such
information  and other questions related to the network is the major
barrier to render the peer  -to-peer communication more usual.

A8 a)] dzLjp dz | w3 Qdz Lj Gw3dzd (dsdzys3dzf gqo6 "dAw g

use of existing networks (policy or operational), such as UNCAC

COSP and its subsidiary bodies, Interpol/StAR, International

Corruption Hunters Alliance, CARIN, and the meeting of law

enforcement authorities at the OECD, amongst others, to facilitate

multi -jurisdictional cooperation over the past five years. For

example, thi s may include the frequency of use, platforms which

are most employed and the extent to which use has facilitated

resolution of asset recovery cases. 40

An example of this informal information between law enforcement
agencies in international cooperation is provided through the GAFILAT
Asset Recovery Network (RRAG). This network was created with the aim

of facilitating the exchange of information and primarily strengthening
mechanisms to identify and locate assets before activating mutual legal
assistance me chanisms.

The RRAG contributes to the identification and eventual recovery of assets
that have been transferred to other jurisdictions. An electronic platform is
used to carry out the exchange of information, ensuring the protection

and security of the req uests and responses generated in each of the
member countries.

As such, Brazil is able to exchange information with member countries of

the Network, using for this purpose a secure Electronic Platform,
developed expressly for this purpose. Likewise, as a m ember of the RRAG,
Brazil is also able to exchange informal information with other information

40 You may refer to principle 7c in {Udz T-3sdz " dzz 8 w3sg3| | azpour@rswersprovitigd ungedrg d s dzwn t
art. 54(1)(c) of your second cycle UNCAC review in providing your response
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networks that exist worldwide (CARIN, ARIN -AP, ARINSA, ARIN -CARIB,
etc).

From 2015 to December 31, 2019, Brazil has responded to 93 requests and
received information from 23 requests, in cases including ML and
corruption.

A.9. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

bUdz gQsofLjsf gULsOdz Qo gQqAsfw3dzt Qg
makes it difficult to establish the necessary knowledge of these networks
and confidence for its correct use.

A.10. Please comment on whether your country allows for non -
conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of successful cases wusing this
technique “.

If non -conviction -based (NCB) confiscation is broadly interpreted, so as to
include any sort of non  -criminal confiscation, the Brazilian Civil Procedure
Code constitute a broad and general basis for asset recovery cases,
including providing specific outlines regarding interna tional cooperation
and involved authorities, in accordance with the need for multiple
avenues. If NCB is restricted solely to lawsuits pursuing assets and
property ( in rem lawsuits), cases are considerably narrow, as set forth in
the Brazilian Civil Code.

In Brazil, Laws 8.429/92 (Improbity Law) and 12.846/2013 (Anticorruption

Law) regulate procedures allowing the use of non -conviction -based
confiscation. The first one is aimed at natural and legal persons that
performed an illicit act against the public ad ministration, and the second

one is aimed exclusively at legal persons responsible for committing acts
of corruption.

These procedures are completely independent from criminal procedures

and are not subject to any condition to be filed as lawsuits within t he
Judiciary branch. They also have the advantage of going forward
regardless of personal circumstances, such as the death, flight or absence

of the suspect, or other reason of failure to prosecute in criminal
proceedings. In other words, a criminal prosec ution can end due to many
personal reasons regarding the suspect, or even to the limitation period of

the crime, whilst the Brazilian civil lawsuits (specially the one of
administrative improbity) can be processed regardless of those events.

4 You may refe rtoprinciple4in [ Udz T-3sdz " dzi & w3 s g3| | idzprovidisg ydupréspafise wdzg q s dzwn t
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Based on Braz 3| t ¢ dz¥ | dzwgodzgcigodzl-basgd]cenfiscation should
be used in any situation and be treated as an independent proceeding

apart from the criminal prosecution. Therefore, it should not be subjected

to any condition for its use, such as the death, fligh t, absence of the
suspect, or even have its proceedings in any way influenced by the
outcomes of the criminal prosecution, unless proven innocent.

According to data from the Proactive Performance Report, from the
Attorney General’s Office (AGU), the effect ive recovery of assets resulting
from the performance of the executive bodies of the Federal Attorney
General's Office in 2019, according to data extracted from the SIAFI
system, reached the amount of R $ 554,060,123.82, almost 20% higher than

last year, w hich was the previous record (R $ 461,910,000.00).

These numbers could have been even greater, considering that the year

2019 was characterized as a year of transition from the structuring of the
proactive action to the reformulation resulting from Ordinance No. 10, of
May 16, 2019, with the creation of the Regional Groups, by the Solicitor’s
General Office, a branch of AGU.

Another important point to mention refers to the joint action of AGU with

the Comptroller General of the Union in the scope of leniency agreements.
The partnership between these ministries resulted in the signing of 11
(eleven) agreements with companies investigated for the practice of
harmful acts foreseen in the Anticorruption Law (Law n° 12.846 / 2013),
administrative illicit p  rovided for in the Public Procurement Law (Law n°®
8.666 / 1993) and, also, illegal acts provided for in the law of administrative
improbity (Law n° 8,429 / 1992)

As of December 2019, legal entities signing leniency agreements agreed

to pay BRL 13.67 billio nin fines, damages and illicit enrichment, with BRL
3,126,240,810.26 effectively paid.  Another 22 (twenty -two) leniency
agreements are currently in progress.

A.11. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

Unfortunately, the implementation of NCB mechanisms is still a challenge

in international legal cooperation. Only a few countries cooperate and
even in those cases the mechanisms are much less powerful in terms of
freezing or co nfiscating measures. Brazil observes a lack of knowledge by
its counterparts of the functioning of such proceedings within the
Brazilian legal framework, despite their clear jurisdictional nature. It is
paramount that countries progressively enhance their capacity to
adequately and broadly cooperate in civil and administrative matters to
recover assets. The improvement of flows and steps for the recovery of
assets taking into consideration the Brazilian legal framework is also
desirable among national agenc ies.
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A.12. If possible, please provide an overview of any other new measures
your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the

group.

The use of NCB mechanisms, as remarked abov e, has been very important
internally to recover assets in corruption cases. Laws 8.429/92 and
12.846/2013 regulate the procedures for non -conviction -based

confiscation, being the former aimed at natural and legal persons that
performed an illicit act agai nst the public administration, and the latter
exclusively at legal persons responsible for committing acts of corruption.

pbUdz ! [ {Qwsdzm gdzsdzwlLj,td Add3gdz 6! gaP U
regular and simplified data and information flows within invest igative and
judicial proceedings whenever asset recovery is needed or foreseen. The

Anti -Corruption Department within AGU also set up a specialized Asset
Recovery Lab (acronym LABRA).

A.13. Has your country established specialized asset recovery teams of

investigators and prosecutors? 42 If so, please provide a brief
overview of the set  -up of such teams, and any relevant statistics
to indicate their effectiveness if possible. 43

N/A

A.14. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

N/A

A.15. Is your country providing technical assistance to other
jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confiscate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples.

As remarked, Brazil has been engaged in joint work with several
jurisdictions in the Car Wash corruption probe. In this sense, the
experiences and use of financial investigation techniques have been
shared with other countries.

42 In some jurisdictions, an asset recovery office may fulfil this role.
43 You may refer to principle 6 in [Udz T-3sdz ~dzz &w3sg3| | idzprovidisg youréspafise wjdzg Qs dzwa t
44 You may refer to principle 8 in [Udz T-3sdz "~ dzz & w3sg3| | idzprovidisg youréspafise wdzg Qs dzw A t
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A.16. Is your country collecting and sharing information on asset
recovery cases to demonstrate functionality of the system? Is
information being shared within existing forums, such as the
UNCAC Asset Recovery Working Gr oup, the OECD Anti  -Bribery
Working Group or CARIN and similar networks? Please provide a
brief overview of such efforts .

Yes, since 2005, Brazil collects data and statistics regarding assets
recovered based on international legal cooperation. Our statis tics are
made available and also shared with international organizations.

The following table shows the values regarding seizures and repatriations
related to Brazilian requests (based only on MLAs; values related to plea
bargain are not included):

Year Seizures Repatriations

2016 $ 29,685,764.56 $ 54,015,733.45

2017 $ 286,853,306.76 $ 36,081,139.66

2018 $188,672,781.70 $ 31,862,641.86

2019 $130,114,942.29 | = e

Total $ 635,326,795.31 $121,959,514.97
Data provided by Criminal Matters Department of Assets Recovery and
International Legal Cooperation

A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

The collection of data for generating statistics is a challenge in Brazil. The
information must come from the judicial authority. As a federal state,

Brazil needs a national digital system to receive the parsed data, ensuring
the completeness of the data t ransmitted and accuracy of information.

45 Where possible, countries may share their response to ‘the questionnaire develo  ped by the Stolen Asset )
edzg Qsdzyym us3 3Ljf3tdz 06 1 ePL Ta[!le ELJL >qlldgf3ds | usfduysljf3dslLjl
9 f 4+ lYdu may refer to principle 9 in JUdz T-3sdz " dzm &w3sg3| | idzprovidisg ybudréspafise wdzg s dzwr t
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Questions relevant to the G20 High -Level Principles on Mutual Legal
Assistance ¢

A.18. Is your country providing up -to -date and accessible information
regarding procedural requirements for MLA? If possible, please
provid e an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. a7

Within the scope of its competences, DRCI has as one of its attributions to

carry out t he dissemination and clarification on topics related to
international legal cooperation. For this purpose, the DRCI makes
available on its website technical information on the applicable legislation,
compiles the normative acts and international treaties i n force on the
matter, provides online forms with guidelines to facilitate the preparation

of requests, disseminates statistics of its performance, in addition to
providing guidance material, practical manuals and publications on the

topic of international cooperation.

In addition, the DRCI, after studies and research on the subject, prepared

a Manual for International Legal Cooperation in criminal matters
(https://lwww.justica.gov.br/sua -protecao/lavagem -de-
dinheiro/institucional  -2/publicacoes/files/manual  -penal -online -final -
sm|l QP tL A OLJdzO 3s 9fslL §3JU0U [Udz
serves as a reference for the preparation of requests for international legal
cooperation in criminal matters.

Currently, the referred Manual of International Legal Cooperation
encompasses multilateral and bilateral treaties in criminal matters as a

legal basis for the formulation of requests for international legal
cooperation, and among the various attributions assigned to it, it provides
constant support and guidan ce to the competent Brazilian authorities
that need international legal assistance for their police investigations and
prosecutions.

In addition, in relation to guidance on procedures, DRCI provides
electronic forms with completed templates, updated and ad apted year by
year, with the objective of providing a reference model for preparing
requests for international legal cooperation in civil and criminal matters.

The forms were made based on the common requirements set forth in
agreements and conventions on legal assistance signed and ratified by
Brazil, condensing, in a single descriptive document, all the legal, formal

and material requirements that must be carefully clarified by the Brazilian
requesting authorities when elaborating a request for internati onal legal

46 Princ iples 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage
of the broader topics in UNCAC rev iews for specific insights on challenging aspects of asset recovery to be

drawn out.

47 You may refer to principle 3 in [ U d320iHigh -Level Principles on Mutual Legal Assistance t in providing your
response
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A.19.

cooperation, whether sent in the form of a letter rogatory or direct
assistance.

This measure aims to facilitate the preparation of international legal
cooperation requests, in addition to making the processing of such
requests more agile and ef  fective. The initiative allows DRCI to verify the
technical and formal adequacy of the documents before forwarding it to
foreign authorities, thus reducing the possibility of requests being
returned without fulfilment.

It is important to note, however, tha t electronic forms only guide the
correct completion of required mandatory information, in addition to
providing examples. In the end, the request must follow the normal
procedure of a request for cooperation, with the signature of the judicial
authorities and the physical routing via post.

The Department also conducts regular training for public agents through

the National Program for the Diffusion of International Legal Cooperation

(Grotius Brasil), holding seminars, training and working groups, in additi on
to publishing monthly the electronic newsletter Cooperagdo em Pauta
with technical and scientific information on the subject of international

legal cooperation in civil and criminal matters.

Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the

past five years? Please elaborate. If such investigations have been
conducted or such mechanisms have been developed, if possible,

please share examples of successful cases that led to criminal
prosecution and/or the denial of safe haven to a conviction -based
or non -conviction -based confiscation order, and relevant
statistics. 8

According to the Code of Civil Procedure, in the part that provides for the
general guideli nes for international cooperation, spontaneity in the
transmission of information to foreign authorities is enshrined, that is, this

is a guiding element of Brazil's international legal cooperation process.

It should be noted that Brazilian authorities hav e on several occasions
resorted to sharing spontaneous information to their counterparts abroad

and that they have also received information from foreign authorities, as

shown by the statistics of active and passive spontaneous information

per year:

48 You may refer to principle 4 in { U dz20MHigh -Level Principles on Mutual Legal Assistance t in providing your

response
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f) Active and passive spontaneous information statistics per year

Active and passive spontaneous information

statistics per year

2016 2017 2019
e | e
Active
67

Regarding joint investigation teams, if not prohibited by law, and based

on bilateral, multilateral or reciprocity agreements, Brazil can provide the
broadest possible measures for international cooperation in relation to

non -confiscation -based procedures. See Articles 27 , VI and 26, 81 of the
Civil Procedure Code.

As noted, international legal cooperation in Brazil is linked to the treaties
on which the request is based. In this sense, the Vienna Conventlon Art.

Ll m¢ L TgtlL Py m 1 qo [ Udz &Lj, dzthe Méridaq
Convention establish the possibility of implementing a joint investigation.
In practice, Brazil has already carried out three multi -jurisdictional

investigations with two different jurisdictions, and others are under
negotiation or consideration

In addition, even in the absence of a bilateral or multilateral agreement,
Brazil is able to provide cooperation based on reciprocity.

In Mercosur, Brazil ratified the Framework Cooperation Agreement
between the States Parties to MERCOSUR and Associated States for the
Creation of Joint Investigation Teams (multisectoral investigations),
adopted by the meeting of the MERCOSUR Ministers of Justice (RMJ) and
approved by the CMC / DEC N ° 22/2010, of August 2, 2010.

We consider the formation of task forces of various agencies in specific
areas to be extremely relevant in cases of great complexity and high risk.

For example, the Car Wash Task Force includes the participation of several
institutions and exchanges information with dozens of countries, having

bloc ked and repatriated hundreds of millions of dollars.

A.20. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

In JIT, issues with the applicable legal framework, jurisdiction, and
procedural and operational mechanisms to obtain data are important
matters that require further discussion
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A.21. Has your country developed or reviewed domestic legislation or
practices to enable greater flexibility in providing a ssistance in
execution of asset recovery requests from other jurisdictions? If

dqQL | L dzLjd dz ¢ ULjwdz dz¥ Ljt | | dz6 GLjo dzO Q€

As described above, the existing mechanisms contain the possibility
of offering a broad range of cooperation, including financial
intelligence information and the use of informal networks (RRAG,
linked to CARIN). There are no limitations in this regard.

In fact, if not prohibited by Law, and based in bilateral, multilateral
agreements or reciprocity, Brazil can provide the widest measures

possible of international cooperation, including non -confiscation -
based procedures. See Articles 27, VI and 26, 81° o  f the Civil Procedural
Code.

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

Yes. Brazil has longtime highlighted innumerous constraints regarding
asset recovery when based on civil and administrative proceedings, as
unfortunately we are still facing important limitations in this regard. Brazil
also understands that one the most difficult phases of a transnational
asset recovery case is the initial investigation on assets of a person or
company in another country. Gathering such information from other

jurisdictions, even regarding publicly available i nformation, poses a
considerable constraint that can impair the asset recovery case from the
beginning.

A.23. If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

The G20 can foster discussio ns regarding how to improve informal
cooperation between countries all over the world. The group could even
discuss the creation of a central network on the world bearing in mind
successful experiences such as Interpol and regional networks such as
CARIN, GAFILAT and similar around the world.

The group could also stress the importance and international
responsibility of countries to adequately cooperate in NCB procedures

4% You may refer to principles 3 and 4 in { U dz20MHigh -Level Principles on Mutual Legal Assistance t in providing
your response
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defined broadly, so as to encompass investigative, prosecutorial, civil,
judicial and a dministrative proceedings, regardless their official
designation in the requesting or requested country.

A.24. Aside from examples already given, has your country

B.1.

implemented any new initiatives related to asset recovery / MLA
which you would like to share with the group?

The existing processes and procedures for the fight against corruption

and money laundering today in Brazil are in an important stage of
maturation, after more than 20 years of the Brazilian National Strategy to
Combat Corruption and Money Lau ndering. Nevertheless, many steps
have yet to be taken.

Recently, AGU established the Asset Recovery Lab (LABRA), which
constitutes an important and efficient tool for asset tracing and effective
recovery.

Brazil is also preparing the National Risk Assessm ent RANR, which is an
important step towards a national diagnosis and to have clear indicators
of the way forward.

In any case, reducing the time of criminal procedures and continuing to
improve investigation processes in complex crimes remain necessary to
the fight against corruption and the organized crime in general.

DENIAL OF SAFE HAVEN

Please provide a brief overview of the current policies, legal

frameworks and enforcement measures in place for denial of entry

in your country. In particular, has your country defined corrupt

practices or offences triggering denial of entry? Where

Lil | wal w3 LjfdzZ, =QqA tljm wdzodzwy [Qq ~qQAw wdzp| Js
I ywylLjs Odzt dzs { ¢ 3 s gof EQMM- MHdzt Gdzwy o [ Lj{ dzp t
and outline any relevant u pdates.

Brazil enacted a new and comprehensive Migration Law (Law 13,445 of
2017), which replaced and updated the former legislation on this area.
While maintaining the general principles for denial of entry into Brazilian
territory, Law 13,445 adopted new provisions aiming at ensuring
compliance with international commitments and obligations. Article 45 of

the aforementioned law allows Brazilian authorities to deny entry to a
person who acted in a manner contrary to the principles established
within the Fe deral Constitution or "whose name has been included in a
list of restrictions through a judicial order or a commitment made by Brazil

in an international forum". In that sense, the Brazilian framework allows
for the denial of safe haven to corrupt persons, where appropriate.
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B.2.

It should be noted that the Brazilian legislation contains general
provisions establishing the cases in which Brazilian authorities can deny
entry to foreigners but does not include specific provisions on the denial
of entry of foreign  corrupt officials.

If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive

summary of your first cycle review under the UNCAC

Implementation Review Mechanism was published.

As mentioned above, Brazil has updated its Migration Law (Law 13,445) to
allow for the denial of entry of persons who acted in a manner contrary to

the principles established within the Federal Constitu tion or whose name
has been included in a list of restrictions through a judicial order or a
commitment made by Brazil in an international forum, including
corruption.

Questions relevant to the G20 Common Principles for Action: Denial of
Safe Haven *°

B.3.

B.4.

If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in
question B.1. If possible, please include any relevant statistics. 51

N/A

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for denial of entry
in your country.

N/A

50 For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain
concrete commitments for action by the group.

51You may refer to principles 4 and 5 in [ U dz320iCommon Principles for Action: Denial of Safe Haven tin
provi ding your response
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B.5.

B.6.

In the past five years, has your ¢ ountry denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal

target (for example, by broadening the definition of corrupt
persons to capture such individuals )? Please provide examples
and available statistics if possible. 52

N/A

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior

conviction to family members, or to close associates wh o have
benefited from corrupt acts, as referenced in B.5.
N/A

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought  for Corruption and Asset Recovery o3

B.7.

Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,

please provide a brief overview of results of such a review, and
subsequent action taken. This can be provided in the form of links
to relevant reviews or published work. 54
N/A
B.8. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting su ch a review.
N/A
52'You may refer to principles 6 & 7 in { U dz20iCommon Principles for Action: Denial of Safe Haven tin providing
your response
53 Principles 1,2, and 4 -9 contained overlap with principles previously covered in this questionnaire and the w ork

of the Denial of Entry Experts Network. They are hence not covered here.
5 You may refer to principle 3 in the TG20 High Level Principles on Cooperation on Persons Sought for
Corruption and Asset Recovery  t in providing your response.
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Holistic questions

B.9.

B.10.

B.11.

C.1

Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

N/A

If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

N/A

Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

N/A

GENERAL QUESTIONS

Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State party under
review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
committed to making use, on a voluntary basis, of the options in

its terms of reference, including: hosting country visits; involving

the private sector, academia and civil society, including by inviting

them to country visits; publish ing the full reports of reviews and
self -assessment checklists.

Brazil is currently under review in the Second Cycle of evaluation of the
Implementation Review Mechanism of the United Nations Convention

Against Corruption (UNCAC). Brazil has already compl eted the self -
assessment checklist on the implementation of Chapters Il and V of
UNCAC, with information received from nearly 15 different offices and

bodies committed with the fight against corruption in the country.

Brazil was ready to welcome the deleg ations from Mexico, Portugal, and
UNODC officials for the Country Visit, set to take place in March 2020.

o QY dzsdzwylL [ U dzlodat isidlhad td e postponed as a consequence
of the COVID -19 outbreak.
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C.2.

C.3.

Seeking to speed up the process of completing the S econd Cycle Review,
Brazil is now working on answering the questions and comments made

by the experts during the desk review phase. We understand that
clarifying and giving as much information as we can beforehand will make

the Country Visit more objective . Brazil also believes that by doing so, the
process of having the Executive Summary finalized will certainly be
accomplished more quickly.

Brazil is highly committed to conducting a transparent and inclusive

review process. The self -assessment checklist a nd full country reports, as
gdz, | Lj¢ wdz, Ljf dzOQ OQgAtdz [oéL Ljwdz [ AG| 3
website . Brazil is also organizing a confidential session during the Country

Visit for the experts to meet with a few Brazilian NGOs to establish a
dialogue with non  -governmental stakeholders.

Is your country party to the OECD Anti -Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on the status of y our country in the OECD
Anti -Bribery Convention peer review process as a country under
review.

Brazil signed the OECD Anti  -Bribery Convention on 17 December 1997 and
enacted the implementing domestic legislation on 11 June 2002.

Brazil has already been subject to three phases of evaluation by the peer -
review mechanism. The Phase 3 evaluation took place in 2014, with a

follow -up progress report presented in 2017 (country reports are available

here ). Phase 4 is scheduled to happen in 2022. According to internal
monitoring data, still not ratified by the OECD Secretariat, Brazil has
implemented nearly 75% of all the recommendations received from the
review mechanism since Phase 1.

Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.

N/A
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CANADA

A.l.

ASSET RECOVERY

Please provide a brief ov erview of the current asset recovery
framework in place. Please consider including entities involved,

their roles and the interaction between them, and domestic laws

in place that encourage and facilitate international cooperation.
Where applicable, this ¢ an be provided in the form of links to other
reviews or published work.

Canada has both criminal and civil (non -conviction -based) regimes to
confiscate assets related to criminal misconduct.

At the federal level, the Seized Property Management Directorate
(SPMD) is the agency that manages assets seized and confiscated

pursuant to a criminal conviction ( https://www.tpsgc __-pwgsc.gc.ca/app -
acg/gbs -spm/index -eng.html ). SPMD manages assets seized pursuant to
the Criminal Code of Canada (https:/llaws -lois.justice.gc.ca/eng/acts/c -
46/), the Controlled Drugs and Substances Act (https://llaws -
lois.justice.gc.ca/eng/acts/c  -38.8/), and the Proceeds of Crime (Money
Laundering) and Terrorist Financing Act (https://lois_ -
laws.justice.gc.ca/eng/acts/P_ -24.501/).

Non -conv iction -based civil forfeiture is administered at the provincial
level. The management of these assets rests with the provincial
prosecution services.

In Canada, conviction -based asset recovery requests from foreign

partners are administered through the gen eral regime for mutual legal
assistance pursuant bilateral treaties and multi -lateral conventions.

These bilateral treaties and conventions are enabled by domestic

legislation, specifically the Mutual Legal Assistance in Criminal Matters

Act (MLACMA) ( https://laws -lois.justice.gc.ca/eng/acts/m  -13.6/index.html ).

Mutual legal assistance requests are administered by the Canadian
central authority, that is, the International Assistanc e Group (IAG) at the
Department of Justice Canada.

Once a request for forfeiture or confiscation is successful, those
confiscated assets are shared with the Requesting States pursuant to a
bilateral sharing agreement, negotiated between Canada and the

Requ esting State.

Canada, specifically the Canada Border Services Agency (CBSA), also
confiscates undeclared currency and monetary instruments from

travelers entering and exiting the country when there are reasonable
grounds to suspect these undeclared items a re from criminal activity.
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A.2.

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of

cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form

of links to other reviews or published work.

Statistics current to 2015 regarding mutual legal assistance requests,

including but not exclusive to asset reco very requests, can be found at

| LiOdz ¢+ ' Ljs Q 08 Q) | 4{"Reudd Rihancial Apgion Qeisk Force’
(FATF) Mutual Evaluation Report published in 2016 ( http://www.fatf -
gafi.org/media/fatf/documents/reports/mer4/MER -Canada -2016.pdf).

Statistics current to 2015 on asset recovery in Canada, including but not
exclusiv e to mutual legal assistance requests seeking asset recovery, can
be found at page 55 and following of the FATF Mutual Evaluation Report.

Statistics from 2015 to present concerning asset recovery -related mutual
legal assistance requests are presented below

MLA Received/ Execu | Ongo Withdr Rejected as Attempt

Requ Made ted ing awn incomplete/ins ed

est ufficient Executio
n,
unsucce
ssful

Incom 50 13 22 2 6 7

ing

Outgo | 18 6 10 2 0 0

ing

Incoming requests that are rejected as incomplete or insufficient

typically lacked details or documents identifying the assets sought and

the legal authority for the requested seizure or confiscation. Follow -up
inquiries with the requesting country for the identifying information did

not yield the information necessary t o act on the requests.

Attempted but unsuccessful incoming requests typically involved
requests that misidentified the assets sought or cases wherein the assets
were relocated to another jurisdiction before the execution of the asset
recovery order could b e realized.
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A.3. If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and
the latest version of your FATF Mutual Evaluation report was
published.

General) v. Georgiou , 2018 ONCA 320

In the decision of the Ontario Court of Appeal in Canada (Attorney

(https://www.canlii.org/en/on/onca/doc/2018/20180onca320/20180onc

Canada has the ability  under the MLACMA  to enforce foreign
orders for the restraint of proceeds of crime against property of
equivalent value or substitute assets, as permitted under foreign
law. This can be done even though there is no corresponding
ability under Canadian crim inal law to enforce domestic restrai
orders against property of equivalent value or substitute assets. In
Canada, if a restraint or forfeiture order cannot be realized against
the proceeds of crime or offence -related property, there is no
ability to rest rain or forfeit substitute assets or property of
equivalent value in lieu of the proceeds of crime or offence
property. Rather, a fine can be imposed in the amount of the
restraint or forfeiture.

Mutual Evaluation Report for Canada.

a320.html?resultindex=3 ), the Court of Appeal for Ontario  upheld
the direct enforcement in Canada of a restraint order made as part

of United States (US) criminal proceed ings . The restraint order was
directed at a bank account in Canada , ordered restrained in the

US, as substitute assets in satisfaction of forfeiture of the proceeds

of fraud -related offences. The Court of Appeal for Ontario held that

nt

-related

Please see our response in A2 for the link to the mo st current FATF

Questions relevant to the Nine Key Principles on Asset Recovery

A.4. Has your country engaged in the proactive pursuit of cases, for

55

example through peer -to -peer outreach, rather than waiting to

5 We have not referenced content covered by the majority of principles for the following reasons:
9 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

1 Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.

9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broa der topic in UNCAC reviews for specific

insights on challenging aspects of asset recovery to be drawn out.
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receive a mutual legal assistance (MLA) re que st? Please elaborate,
and provide representative examples where possible %6

\ Law enfo rcement agencies to respond. |

A.5. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

\ Law enforcement agencies to respond.

A.6. Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate. 57

The RCMP has their Anti  -Corruption Division and law enforcement can
always be contacted via Interpol who will direct the foreign law
enforcement agency  to assist.

In the case of formal communication in conviction -based asset forfeiture
cases, the IAG has established focal points of contact in both corruption

and asset recovery matters in order to facilitate and expedite the

execution of such requests.

A.7. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

| Law enforcement agencies to respond. |

A8, a)] dzLj¢ dz | w3 Qdz Lj Gw3dzd (dndzyts3dzf qo6 ~"gAw g
use of existin g networks (policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi -jurisdictiona | cooperation over the past five years. For
example, this may include the frequency of use, platforms which
are most employed and the extent to which use has facilitated
resolution of asset recovery cases. %8

| Law enforcement agencies to respond.

®HQA tljs wdddzy [q | w3sg3|Lde ¢+ LjsQ *dz 3s [Udz T-3sdz "dzm aw3sg3l| /) dz
57 You may refer to principle 7b in [Udz T-3sdz "~ dzs & w3sg3| | idzprovidisg youpréspafise wjdzg qts dzwA t

58 You may refer to principle 7c in [Udz T-3sdz " dze & w3sg3| | azpour@rswertsprovitgd ungdrg q ts dzuyn t

art. 54(1)(c) of your second cycle UNCAC review in providing your response
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A.9. If possibl e, please provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

\ Law enforcement agencies to respond. |

A.10. Please comment on whether your country allows for non -
conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of successful cases wusing this
techniqu e®°.

There is no ability to enforce non -conviction -based asset confiscation
orders under MLACMA Qquw A s Qdzwy > Ljs LjOLjt ¢ OQtdzdp [ 3 g
procedure.

Nevertheless, as mentioned above, there are civil recovery mechanisms

in Canadian provinces that, depending on the provincial legislation

in volved, would allow for the civil enforcement of foreign non -conviction
based confiscation orders. The foreign partner must retain private

counsel in the relevant province in order to engage the relevant regime

(for an example of legislation administering a provincial civil forfeiture
regime, see the Civil Remedies Act of the Province of Ontario at
https://www.ontario.ca/laws/statute/01r28 ).

A.11. If possible, please provide an overview of constraints or barriers

you have encountered (if any) in use of such techniques.

The Government of Canada plays no role in provincial civil forfeiture
cases.

A.12. If possible, please provide an overview of any other new measures

your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the
group.

In addition to the recent decision by the Ontario Court of Appeal in
Georgiou , discussed above, which allows for equivalent asset confiscation
in some cases of mutual legal assistance, the law concerning beneficial
ownership has recently evolved as well.

Effective June 13, 2019, the Canada Business Corporations Act

(https://laws __-lois.justice. gc.ca/eng/acts/C _ -44/ ) was amended to require
federal non -distributing corporations to identify individuals with
T$30s3039glLjsf g9gds{fwqlLt dtdzy [Udz gqQul qul
control is an individual:

59 You may refer to principle 4 in {Udz T-3sdz "~ dzze & w3sg3| | idzprovidisg youréspafise wdzg Qs dzwjn t
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1. who is the registered or beneficial owner of, or has direct or
indirect control or direction over a significant number of shares,
that is, any number of shares that:
(a) carry 25 per cent or more of the voting rights attached to
LiL L Qqo [ Udz sypoGstendihgjvgtng shares or
0GP 3¢ dzwAlj, [Qq 9' [|dzwy gdzs{ Qu
outstanding shares measured by fair market value; or
2. who has any direct or indirect influence that, if exercised, would
result in control in fact of the corp oration; or

3. to whom prescribed circumstances (which are yet to be
determined by regulation) apply.

Two or more individuals with joint ownership of a significant number of
shares are each considered to be an individual with significant control.

In order to identify individuals with significant control, each federal non -
distributing corporation is required to maintain a New Register
containing:

1. their name, date of birth and latest known address;

2. their jurisdiction of residence for tax purposes;

3. the date on which the individuals became or ceased to be
individuals with significant control;

4. a description of how the individuals qualify as individuals with
significant control, including their right, title and interest in and to
shares of the corporat ion;

5. other prescribed information to be set forth in upcoming
regulations; and

6. steps taken by the corporation to identify all individuals with
significant control and to ensure that information in the New
Register is accurate, complete and up -to -date .

A.13. Has your country  established specialized asset recovery teams of

investigators and prosecutors? € If so, please provide a brief
overview of the set  -up of such teams, and any relevant statistics
to indicate their effectiveness if possible. o

>Ljs LiOLjt ¢ us [ dzOwlLjf dzQ@ & wqgdzdzQ¢ (18 >w3tdz
(https://www.publicsafety.gc.ca/cnt/cntrng -crm/rgnzd _-crm/ntgrtd _-preds -
crm -en.aspx ) aims at the disruption, dismantling, and incapacitation of

organized criminal groups by targeting their illicit proceeds and assets. It

brings together the Canada Border Services Agency (CBSA), the Canada

Revenue Agency (CRA), the Public Prosecution Ser vice of Canada (PPSC),
Public Safety Canada (PSC), the Forensic Accounting Management

Group at Public Services and Procurement Canada (PSPC), and the

RCMP, which cooperate and share information to facilitate

investigations.

80 In some jurisdictions, an asset recovery office may fulfil this role.
51You may refer to principle 6 in {Udz T-3sdz " dzz & w3sg3| | idzprovidisg youréspafise wdzg s dzujn t
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bUdz é>pdt ¢ f dzOdzwlpys aBd@Eganged Chimedidanckal
Crime Teams target the proceeds of organized crime for seizure.

To assist with international requests for asset recovery, the IAG maintains
subject matter experts and focal contacts on asset recovery, sharing
agreements, a nd corruption -related requests. These focal points
facilitate and assist in expediting the MLA process.

A.14. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

| Law enforcement agencies to respond.

A.15. Is your country providing technical assistance to other
jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confiscate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples. ©2

The IAG provides regular training to foreign authorities in how to meet

the legal requirements in making requests to Canada for conviction

based forfeiture. The Canadian Central Authority regularly participates in
international fora to engage with foreign prosecutors, law enforcement
agencies and central authorities in order to provide guidance and
exchange best practices in the recovery of assets.

A.16. Is your country collecting and sharing information on asset
recovery cases to demonstrate funct ionality of the system?
information being shared within existing forums, such as the

Is

UNCAC Asset Recovery Working Group, the OECD Anti -Bribery

Working Group or CARIN and similar networks? Please provide a
brief overview of such efforts 83,

With respect to asset recovery mutual legal assistance requests, the IAG

the functionality of the system. Updated information and statistics are
provided periodically to the FATF for evaluation.
Canada participates in information sharing through the various

the UNCAC Asset Recovery Working Group, the OECD and the G20
Working Group.

maintains statistics and information in order to, inter alia , demonstrate

reporting mechanisms of, inter alia, the Organization of American States,

52 You may refer to principle 8 in [Udz T-3sdz "~ dzzm & w3sg3| | idzprovidisg youréspafise wdzg Qs dzw A t

63 Where possible, countries may share their response to the questionnaire develo  ped by the Stolen Asset
eédgQtdzwys us3[3Ljf3tdz 68 ! ePL Tof!e ELJL >qlldzgf3qs |

us f ®Rwys Ljif 3 ds Ljj,

9 f 4+ lYdu may refer to principle 9 in [0dz T-3sdz "~ dzm &w3sg3| | idzproviding youpréspafise wjdzg q s dzwn t
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A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

One major issue is the lack of standardization between countries in how

to interpret and present such data. Accordingly, comparisons between
jurisdictions and evalu  ations done by foreign assessors can suffer from a
lack of precision and overly subjective analyses.

Another barrier in sharing such data is the mutual expectation of
confidentiality between states in assisting in international criminal
cooperation requests, therefore case specific data cannot be publicly
shared outside of direct communication with the Requesting State.

Questions relevant to the G20 High -Level Principles on Mutual Legal
Assistance 5

A.18. Is your country providing up -to -date and accessible information
regarding procedural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. &

The IAG maintains current and publicly available guidance in making

MLA requests to Canada ( https://www.justice.gc.ca/eng/cj -jp/emla -
eej/mlatocan _-ejaucan.html ). Counsel at the IAG regularly provide general
and request -specific guidance to foreign partners seeking to make MLA
requests that comply with Canadian legal requirements. The IAG also
consults regularly and on an ad hoc basis with foreign partners on
>Ljs LiQLit ¢ £ALALL L dOLL Li¢03¢[Ljsgdz wdzO3
| a3 QdzQ [ UwgAOU >LjsLjQLjt ¢ dzs OLjOdzt dzs [ {

A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations wi th other jurisdictions in the
past five years? Please elaborate. If such investigations have been
conducted or such mechanisms have been developed, if possible,
please share examples of successful cases that led to criminal
prosecution and/or the denial of safe haven to a conviction -based
or non -conviction -based confiscation order, and relevant
statistics. ©¢

| Law enforcement agencies to respond. |

64 Princ iples 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage
of the broader topics in UNCAC rev iews for specific insights on challenging aspects of asset recovery to be

drawn out.

55 You may refer to principle 3 in { U dz320iHigh -Level Principles on Mutual Legal Assistance t in providing your
response
66 You may refer to principle 4 in { U dz20iHigh -Level Principles on Mutual Legal Assistance tin providing your
response
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A.20. If possible, please provide an overview of constraints or barriers

you have encountered (if any) in conducting su ch investigations

or setting up such mechanisms.

\ Law enforcement agencies to respond.

A.21. Has your country developed or reviewed domestic legislation or
practices to enable greater flexibility in providing assistance in
execution of asset recovery requests fr om other jurisdictio

ns? If

dqL | ) dzLjo dz ¢ OLjwdz dz¥ Ljt | | dzd¢ GLjo dzO Q%

Canada has not developed or amended domestic legislation in recent
years to enable greater flexibility in providing assistance in execution of
asset recovery requests from other jurisdictions. However, we refer the
reader to the discussions above concernin g beneficial ownership
amendments to the Canada Business Corporations Act and the

| L dzj, ®dquw As [ Ljwgedmigu .Qdzg3 ¢ 3ds 3 s

Court of

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified an y gaps or weaknesses
area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

in the

Gdz wdzd dzwy [ Udz wdzLjQdzwy [ Qq > Ljs LjOLjt ¢
(http://www.fatf _ -gafi.org/media/fatf/documents/reports/mer4/MER

L Lj{ dz

Canada -2016.pdf) especially concerning relevant strengths and

weaknesses identified at pages 55 -61,108-115, 123125, and 197-198.

A.23. If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

| Nothing further to add.

A.24. Aside from examples already given, has your country
implemented any new init latives related to asset recovery / MLA

which you would like to share with the group?

| Nothing further to add.

87 You may refer to principles 3 and 4 in { U dz20iHigh -Level Principles on Mutual Legal Assistance
your response

t in providing
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B. DENIAL OF SAFE HAVEN

B.1. Please provide a brief overview of the current policies, legal
frameworks and enforcement measures in place for denial of e ntry
in your country. In particular, has your country defined corrupt
practices or offences triggering denial of entry? Where
Lil | wqQl w3 Ljfdzk ~dA tljm wdzodzwy [ d ~QqQAw wdzp | ds
I ywlLjs Odzt dzs { ¢ 3 s gof EQMM- MHdzt Gdzwy o [ Lj{ dzp t
and outline any relevant updates.

Law enforcement agencies to respond.

B.2. If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review under the UNCAC
Implementation Review Mechanism was published.

Law enforcement agencies to respond.

Questions relevant to the G20 Common Principles for Action: Denial of
Safe Haven €8

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in
guestion B.1 If possible, please include any relevant statistics. 69

Law enforcement agencies to respond.

B.4. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measu res in place for denial of entry
in your country.

Law enforcement agencies to respond.

68 For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain
concrete commitments for action by the group.
59 You may refer to principles 4 and 5 in { U dz20rCommon Principles for Action: Denial of Safe Haven tin

provid ing your response
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B.5.

B.6.

In the past five years, has your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt
persons to capture such individuals)? Please provide examples

and available statistics if possible. 0

Law enforcement agencies to respond.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who have
benefited from corrupt acts, as referenced in B.5.

Law enforcement agencies to respond.

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery "

B.7.

B.8.

Has your country  reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and
subsequent action taken . This can be provided in the form of links
to relevant reviews or published work. e

Law enforcement agencies to respond.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such a review.

Law enforcement agencies to respond.

70 You may refer to principles 6 & 7 in { U dz20rCommon Principles for Action: Denial of Safe Haven t in providing
your response

" Principles 1,2, and 4 -9 contained overlap with principles previously covered in this questionnaire and the wo
of the Denial of Entry Experts Network. They are hence not covered here.

72 You may refer to principle 3 in the G20 High Level Principles on Cooperation on Persons Sought for

Corruption and Asset Recovery  t in providing your response.

rk
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HOLISTIC QUESTIONS

B.9.

B.10.

B.11.

C.1

Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

Law enforcement agencies to respond.

If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Law enforcement agencies to respond.

Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

Law enforcement agencies to respond.

GENERAL QUESTIONS

Has your country completed the first and second cycles of the
UNCAC Implementatio n Review Mechanism as a State party under
review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
committed to making use, on a voluntary basis, of the options in

its terms of referenc e, including: hosting country visits; involving
the private sector, academia and civil society, including by inviting

them to country visits; publishing the full reports of reviews and

self -assessment checklists.

The executive summary and full first cycle review report are available on
the UNODC Country Profile Page for Canada.

https://www.unodc.org/unodc/treaties/CAC/countryprofile/CountryProfile
.html?code=CAN

A country visit, agreed to by Canada, was conducted from 21 to 24
October 2013. During the  country visit, the reviewing experts met with
representatives of civil society, including GOPAC, Transparency
International, the Canadian Bar Association and Bennett Jones LLP.

pUdz ¢dzg Qs Q@ grg)dz Qb >LjsLjOLjit ¢ wdzs3dzf ¢,
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C.2.

C.3.

Is your country part  y tothe OECD Anti  -Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on t he status of your country in the OECD
Anti -Bribery Convention peer review process as a country under
review.

As a State Party to the OECD Convention, Canada is committed to, and

actively participates in, the peer review mechanism as a lead examiner,

evalua ted country, and member of the OECD Working Group on Bribery.

pbUdz GQuod3sO gwqA|td &ULjpdz i | dzdzwy wdzs3 q
presented to the Working Group in June 2023.

Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.

None at the moment.

CHINA

A.l.

ASSET RECOVERY

Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws
in place that encourage and facilitate international cooperation.
Where applicable, this can be provided in the form of links to other
reviews or published work.

China has been making  unswerving efforts in recovering assets.

In terms of general framework, asset recovery related to corruption
offences falls within the jurisdiction of National Commission of
A dzwts3¢3QqQs o6->8Pm us 9fs+i L >03slj |
dedicated to bri nging back corrupt persons and assets abroad. The
Fugitive Repatriation and Asset Recovery (FRAR) Office was set up under
the Central Anti -Corruption Coordination Group, which brings together
officials from supervisory, police, foreign affairs, FIU, judic ial and other
relevant agencies who have responsibilities related to recovering assets.
In recent years, local offices have also been established to make the
efforts more tailored to different situations. The members of the office
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A.2.

A.3.

meet regularly to make wo rk plans, exchange information and discuss
specific cases.

In terms of legal framework, China acceded to the UNCAC in 2005, and
permit the UNCAC to be used as a legal basis for international asset

recovery cooperation. Further efforts have been taken in r ecent years.
China has enacted the special procedures for confiscating illegal
proceeds in 2012 and the procedures for trial in absentia in 2018. In

October 2018, the Law for International MLA in Criminal Matters of the
adzq| | dzW¢ e dzl K Gya8epaced. > U3 s Lj

In terms of international cooperation, China has been actively promoting
anti -corruption law enforcement cooperation with foreign counterparts.

For example, China and the U.S. have held Anti -Corruption Working
Group Meeting annually on a rotation basi s since 2005; China and
Australia have signed MOU on anti -corruption law enforcement

cooperation; China and Thailand have agreed on enhancing anti -
corruption law enforcement in bilateral MOU. China has also been
participating in the international discussio n on how to better cooperate

on corrupt persons and asset recovery in various mechanisms such as
UNCAC, G20 and APEC. To join efforts against the transnational flow of
corruption, China has regularly conducted training programs for
developing countries wit  h similar challenges since 2017.

http://lwww.ccdi.gov.cn/toutu/202007/t20200730_222905.html

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of
cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form

of links to other reviews or published work.

China's intensive efforts have generated tangib le results. From 2014 to
June 2020, China has recovered illegal assets worth of 19.65 billion RMB
(approximately 2.9 billion USD). 7,831 people were brought back to China
from over 120 countries and regions. Among them, 2,075 people were

public officials, and 60 people were on the list of 100 most wanted

persons with the Interpol red -notice.

If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executi ve summary/country
report under the UNCAC Implementation Review Mechanism and

the latest version of your FATF Mutual Evaluation report was
published.

In March 2018,the & A | dzwts3 ¢ 3 Qs « Ljf Qo [ Udz & dzQhs]
enacted and the National Commis sion of Supervision (NCS) established
accordingly. According to the Supervision Law, the NCS is responsible
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countries and international organizations, including the recovery of

the work of supervisory organs at both central and local levels, making
requirements and standardizing procedures on recovery of corruption

also adopted the special procedures for confiscating illegal proceeds in
2012, and the procedures for trial in absentia in 2018.

with its foreign counterparts and international organizations. By now,
recovery agreements with 81 countries. Agreements on financial

countries and regions.

0quw ¢gqquwoO3sLjf 3 s Ocorruplich s ddaperatiorijwith3 other

corruption proc eeds. The NCS has promulgated specific regulations on

proceeds.

In October 2018, China has enacted the Law for Inte rnational MLA in
Criminal Matters L §U3gU | wqs3 Qdzdp oA wf Udzwy | di
corruption law enforcement with other countries. T he Law for
International MLA in Criminal Matters designated the NCS as a
competent authority for MLA in corruption related offence. China has

Since its establishment in 2018, the NCS has signed 11 cooperation MOUs
China has signed 169 extradition treaties, MLA agreements, and asset

intelligence exchange hav e been signed between China and 56 other

Questions relevant to the Nine Key Principles on Asset Recovery

A.4. Has your country engaged in the proactive pursuit of cases, for

73

example through peer -to -peer outreach, rather than waiting to

receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible .

the Skynet Operation was launched. The NCS has cooperated with
foreign counterparts in bringing back corrupt persons and assets from
abroad. Anti -corruption law practitioners actively participate in

both sent and received where necessary.

recovered the stolen assets. .

Yes. China has engaged in the proactive pursuit of cases since 2014 when

multilateral and bilateral cooperation on specific cases. MLA requests are

I | wyqt3sdzs glj¢pdz 3¢ [Udz «u o0ALGQ gLjodz
most wanted persons with the Interpol red -notice, managed to transfer
illegal assets worth of 29 million RMB yuan from China to Singapore. By
working actively with the Singapore an counterparts, China successfully

73 We have not referenced content covered by the majority of principles for the following reasons:

9 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

9 Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.
9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broa der topic in UNCAC reviews for specific

insights on challenging aspects of asset recovery to be drawn out.

“HQA tljn wdddzw [d | w3sg3lLdzp ¢+ LisQ +dz 3s [Udz T:-3sdz

Tdzm dw3sg3| L dzo
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A.5. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

There are different constraints in different stages of the asset recovery
work. Tracing and locating the stolen assets is often challenging because
the methods to tr  ansfer them are becoming more and more
complicated, while sometimes key information and timely assistance
cannot be obtained due to various reasons such as bank secrecy
regulations.

Lack of flexibility in freezing and confiscating assets poses another

cos ¢ f wLij3sfm EAdz [ Q | dzOLj, Q300 dzwdzs gdzp L
countries to enforce confiscation orders of Chinese courts. It is also

difficult to secure the recognition of non -conviction based asset recovery
orders overseas.

Another constrain  tis posed by the low efficiency of MLA cooperation. It
always takes months and even years for our practitioners to get response
from foreign jurisdictions on our requests.

A.6. Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate. s

In China, under most bilateral agreements, Ministry of Justice is the

central authority for receiving and handling MLA requests, and relevant
authorit ies, including the NCS and the Ministry of Public Security, are
competent authorities. The NCS is also authorized to process MLA

requests raised with the UNCAC as the legal basis. All the information

can be found in UNODC Directory of Competent National Au thorities.

A.7. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

N/A

5 You may refer to principle 7b in {Udz T-3sdz "~ dzz 8w3sg3]| | dzprovidisg youprésdafise wdzg Qs dzwn t
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A.8.

A.9.

al dzLjd dz | wqs3 Qdz Lj Gw3dzo dtsdzwyts3 dzf Qo
use of existing networks (policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate

multi -jurisdictional cooperati on over the past five years. For
example, this may include the frequency of use, platforms which

are most employed and the extent to which use has facilitated
resolution of asset recovery cases. "

China has been actively using existing networks such as the UNCAC and
the Interpol to facilitate multi -jurisdictional cooperation on asset

recovery. In other multilateral and regional mechanisms such as the G20

and APEC, China has been making efforts over the years to promote the
establishment of law enforcement ¢ ooperation platforms. For example,

the APEC network of the Anti -Corruption  Authorities and Law

Enforcement Agencies (ACT  -NET) started its operation in 2014 and well
functions as a cooperation platform for APEC economies.

China has frequently used the abo ve mechanisms in anti  -corruption law
enforcement cooperation. For example, China turns to the Interpol for

the issuance of warrants when suspects fled or transferred illegal assets
abroad. China also routinely attends the annual meeting of the APEC
ACT-NET since its coming into being, where law practitioners from APEC
economies make acquainted with each other, exchange experiences and
discuss cases.

China holds the view that the multilateral platforms play an important
role in promoting anti  -corruption | aw enforcement cooperation,
because they not only provide occasion for law enforcement
practitioners to develop cooperation network, but also serve as platforms
where interested parties can discuss specific cases.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

The multilateral networks cannot facilitate timely, regular and direct
contacts for law practitioners, which sometimes results in low efficiency
of law enforcement cooperati on. Multilateral commitments are not
enough to serve as legal basis for MLA cooperation as bilateral
agreement is still required in some countries for MLA cooperation.

~ Ay

76 You may refer to principle 7c in [Udz T-3sdz "dz& 8dw3sg3|Ldzp Qs ! ¢ddzf] wdzgQsdzwat Qqu
art. 54(1)(c) of your second cycle UNCAC review in providing your response
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A.10. Please comment on whether your country allows for non -
conviction based (NCB) confiscati on to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of successful cases wusing this
technique 7.

China allows for non -conviction based (NCB) confiscation for asset
recovery purposes. NCB methods apply under certain condition, where,

in a case regarding a serious crime such as embezzlement, bribery, or
terrorist activities, a criminal suspect or defend ant escapes and cannot
be present in court after being wanted for a year, or a criminal suspect or
defendant dies, if his or her illegal income and other property involved in

the case shall be recovered in accordance with the Criminal Law . For
example, Chi na has confiscated the illegal assets located in China of a
corrupt suspect, Peng Xufeng, who had fled overseas.

A.11. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

Due to legal diffe  rences, some countries do not allow for NCB
confiscation, or they have very strict requirements when they are asked
to recognize or enforce foreign confiscation orders.

The evidential standards in different countries are not the same for NCB
techniques.

A.12. If possible, please provide an overview of any other new measures
your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the

group.

China has adopted the special procedures for con fiscating illegal
proceeds in 2012. The evidential standard is higher than a civil standard

but lower than that required for a criminal conviction. The special

procedures prove useful when the assets were held in or laundered

outside of China while the su  spects or criminals absconded or deceased.

77 You may refer to principle 4 in [0dz T-3sdz "~ dzm &w3sg3]| | dzprovidisg youpréspafise wdzg Qs dzwynt  3's
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A.13.

A.14.

A.15.

Has your country established specialized asset recovery teams of
investigators and prosecutors? ® If so, please provide a brief
overview of the set  -up of such teams, and any relevant statistics

to indicate their effectiveness if possible. &

Yes. In 2014, China set up the Fugitive Repatriation and Asset Recovery
Office under the Central Anti -Corruption Coordination Group. This Office
brings together officials from the supervisory , police, foreign affairs, FIU,
judicial and other relevant agen cies who have responsibilities related to
recovering assets. These agencies cooperate with each other on asset
recovery matters, with the National Commission of Supervision taking

the lead in the recovering of corruption proceeds. Such office is also

estab lished in each province.

The specialized task -force proves effective in the work on corrupt
persons and assets. From 2014 to June 2020, China has recovered illegal
assets worth of 19.65 billion yuan (approximately 2.9 billion USD).

If possible, please  provide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

N/A

Is your country providing technical assistance to other
jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confisc ate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples. &

Yes. China is actively providing technical assistance to other jurisdictions

on building up expertise in asset recovery. For example, i n March 20 18,
together with the National Anti -Corruption Commission of Thailand and
the UNODC, China held a Training Workshop on Asset Recovery under

the APEC Network of Anti  -Corruption Authorities and Law Enforcement
Agencies. Experts from relevant economies and in ternational
organizations were invited as speakers to share experience. Anti -
corruption authorities and law enforcement agencies from APEC

economies and other interested economies were invited as participants
to share best practice s, improve capacity build  ing and enhance
collaboration on asset recovery. By taking a practical perspective, this
workshop added value to other international initiatives on asset recovery
through best practice sharing in investigative tools and effective
methods such as drafting MLA requests, collecting and providing
electronic evidence, tracing illegal money flows, and managing

8 In some jurisdictions, an asset recovery office may fulfil this role.

7 You may refer to principle 6 in {Udz T-3sdz "~ dzz & w3wgded (& dzawBvidisBysuréspafise

8 You may referto principle 8in [ Udz T-3sdz " dzi & w3sg3| | dzprovidisg youdrdspafise wdzg Qs dzwyr t
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confiscated assets, in order to help build more efficient cross -border anti -
corruption cooperation.

A.16. Is your country collecting and sharing information on asset
recovery cases to demonstrate functionality of the system? Is
information being shared within existing forums, such as the

UNCAC Asset Recovery Working Group, the OECD Anti -Bribery
Working Group or CARIN and similar networks? Please pr ovide a
brief overview of such efforts 81,

StAR.

Yes. China has been collecting information and data on cases on corrupt

persons and asset recovery. Relevant information is shared under

existing fora such as the UNCAC, G20, APEC and etc. For example, China

has p rovided information on 2 successful asset recovery cases to StAR
3s3[3LjJ3tsdzm Asdz Qd [Udz glLjpdz 6HLjst ¢ g Ljg
DIRECT ENFORCEMENT OF FOREIGN CONFISCATION ORDERS by the

A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

N/A

Questions relevant to the G20 High -Level Principles on Mutual Legal

Assistance 82

A.18. Is your country providing up -to -date and accessible information
regarding proce dural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. 8

HLd { dzwé

Yes, China provides accessible  information regarding procedural
requirements for MLA . The Law for International MLA in Criminal

which has provided clear and detailed information about procedural
requirements for MLA  in China.

Qo [ Udz &dzq| | dzwas emacigd i Gdtobey 20080 >

81 Where possible, countries may share their response to the questionnaire developed by the Stolen Asset

Recoveryls 3 [ 3 Lj{ 3 tsdz
of s Ltm AQA tLjA

66f!'ePL Tof!eée ELJfL >qLldgf3ds | wus/{dzysLjif RqsLjl
wdzo deuy df O - |3ug s ¢ HERL dz w3 sBB | | dzproviding youpréspafise wdzg Qs dzw = t

8 Principles 1, 2 and 5 are directly cove  red in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage
of the broader topics in UNCAC reviews for specific insights on chal lenging aspects of asset recovery to be

drawn out.

83 You may refer to principle 3 in
response

[ U d320iHigh -Level Principles on Mutual Legal Assistance t  praviding your
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http://www.npc.gov.cn/zgrdw/npc/xinwen/2018 -
10/26/content_2064576.htm

A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the
past five years? Please elaborate. If such in vestigations have been
conducted or such mechanisms have been developed, if possible,
please share examples of successful cases that led to criminal
prosecution and/or the denial of safe haven to a conviction -based
or non -conviction -based confiscation orde r, and relevant
statistics. 8

Yes. Under the China -U.S. Anti-Corruption Working Group, China and the
U.S. have conducted joint investigation in corruption cases. For example,

a Chinese corrupt suspect, Xu Chaofan, fled to the U.S. in 2001. Under
parallel i nvestigation of China and the U.S., the latter sent investigators to
China to collect evidence. China has also provided materials to the U.S. as
requested. With joint efforts of the two sides, Xu was sentenced to 25 -
year imprisonment by U.S. court in 2009, and was repatriated to China in
2018.

A.20. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

To set up mechanism for bilateral anti -corruption and  law -enforcement
requires the participation of different agencies. It is difficult to coordinate

both domestic agencies and foreign agencies at the same time because

of the difference in the official responsibility and capacity of those

agencies.

Sometimes the procedures for parallel investigations are complex due to
different legal requirements, which may affect the efficiency of the
investigation.

A.21. Has your country developed or reviewed domestic legislation or
practices to enable greater flexibil ity in providing assistance in
execution of asset recovery requests from other jurisdictions? If

¢ AL |} dzLj¢ dz ¢ ULjwdz dzW Ljt [ | dz¢ GLj¢dz0 4% " dAw g

Yes.The« Ljf 0 qQw usfdzwyslLj{f3QqslLj] p«! 3s >w3t
Republic of China  has clear stipulation on flexibility. For example, article 1
of the general provisions stipulates that, without violating the basic

84 You may refer to principle 4 in { U d220iHigh -Level Principles on Mutual Legal Assi stance t  Prawiding your
response

85 You may refer to principles 3 and 4 in { U dz20iHigh -Level Principles on Mutual Legal Assistance t  praviding
your response
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principles of the laws of the People's Republic of China, the 2 parties
involved could discuss on the signing authority, th e language of the
request and relevant materials, time limit for handling and working
procedures or proceed with the work in accordance with bilateral MLA
agreements. Article 49 of the law stipulates that for assets that foreign
countries asked Chinato co  nfiscate and return, if the foreign country has
made a request of sharing of such assets, the amount and proportion of
assets to be shared could be discussed by the 2 countries.

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

MLA cooperation is often slow in practice. We call for higher efficiency in
MLA and more flexible alternatives such as informal cooperation.

A.23. If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

G20 countries shall re  -activiate the Denial of Entry law enforcem ent
network, which can further provide opportunities for networking of anti -
corruption practitioners. G20 countries shall also participate in the

Riyadh initiative which aims to build a direct, informal cooperation

platform among anti  -corruption practition  ers worldwide. Commitment

to enhance cooperation and improve efficiency shall be communicated

to the international community via key G20 deliverable such as the

| dzLjOdzwyét gQqQttAs 3wk dzm

A.24. Aside from examples already given, has your country
implemented any new initiatives related to asset recovery / MLA
which you would like to share with the group?

China is working hard to establish cooperation agreements with other
countries and set up working mechanisms with more countries to
enhance cooperation.

China has se t the year 2019 and 2020 as the year for asset recovery
respectively. Domestically, the NCS has enhanced collaboration with

judicial, law enforcement and financial agencies to prevent stolen assets

from being concealed and transferred abroad. International ly, the NCS
has conducted cooperation with foreign counterparts to better identify,

seize, freeze, and return stolen assets, so that they can be traced and

brought back to their legitimate owners. While making full use of

87

www.g20.0rg



B.1.

B.2.

existing legal channels, we are al ~ so exploring non -criminal tools for asset
recovery.

DENIAL OF SAFE HAVEN

Please provide a brief overview of the current policies, legal

frameworks and enforcement measures in place for denial of entry

in your country. In particular, has your country defin ed corrupt

practices or offences triggering denial of entry? Where

Lil | wal w3 LjfdzZ, =qQqA tljm wdzodzwy [Qq ~qQAw wdzp| Js
I ywylLjs Odzt dzs { ¢ 3 s gof EQMM- MHdzt Gdzwy o [ Lj{ dzd t
and outline any relevant updates.

The Law of the People's Re  public of China on Exit and Entry

Administration  serves as the major legislation on denial of entry. Article

12 of the law lists situations where Chinese citizens shall be denied exit

while article 21 and 25 stipulate situations where foreign citizens sha Il be
denied the issuance of a visa or entry into China.

According to the law, criminal activities, including corrupt practices or
offenses, will trigger decisions on denial of entry.

If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review under the UNCAC
Implementation Review Mechanism was published.

China has been making efforts to weave a tight network to prevent

corrupt persons from escaping from justice. A joint work mechanism has
been set up between the anti -corruption, immigration and police
authorities. As ares ult, when the anti  -corruption agency detects that a
corrupt suspect would possibly flee abroad, the information can be
immediately transferred to the immigration administration agency, and

the latter would trigger DOE process.
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Questions relevant to the G 20 Common Principles for Action: Denial of
Safe Haven 5

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in

guestion B.1. If possible, please include any relevant statistics. 87

In terms of denying entry of foreign suspects, the National Immigration
Administration works closely with relevant domestic departments as
well as its foreign counterparts. If there are bilateral agreements

between Chinese and foreign border control authorities, the information

of possible entry of suspects or criminals would be exchanged and

trigger DOE action. The National Immigration Ad ministration also
cooperates with the INTERPOL through its China center.

Due to data protection legislation, the National Immigration
Administration does not publicize statistics on individual cases.

B.4. If possible, please provide an overview of constrain ts or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for denial of entry
in your country.

The efficiency of information exchange among jurisdictions needs
further improvement. Espec ially for urgent cases, delayed information
exchange sometimes results in failed DOE action.

B.5. Inthe past five years, has your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt
persons to capture such individuals)? Please provide examples
and available statistics if possible. 8

China cannot comment on individual cases.

8 For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain

concrete commitments for action by the group.

87 You may refer to principles 4 and 5 in {Udz Tgef >qQqttqs &w3sg3|ldz ©6qQqQu !gf3Qqs! Edzs3Lj]
providing your response

88 You may refer to principles 6 & 7 in {Udz Tgef >qQttqsdo@u3sgB3 Qe4) Edzs 3 Lj,proGding d Ljd dz o Ljts dzs
your response

89
www.g20.0rg



B.6. If possibl e, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who have
benefited from corrupt acts, as referenced in B.5.

N/A

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery 8

B.7. Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and
subsequent action taken. This can be provided in the form of links
to relevant reviews or published work. %0

Yes. Immigration programs or policies are periodically and continually

reviewed to detect loopholes which may be utilized by persons seeking

safe haven for themselves and their proceeds of crime. The National
Immigration Administration collaborates with customs, anti -corruption,
trade and investment and other relevant authorities to ensure that

integrity in immigration program is upheld.

B.8. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such a review.

N/A

Holistic questions

B.9. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of s afe haven which could be addressed by the G20
ACWG in the future?

The G20 ACWG can further address the risks for trans -border flow of
corruption where immigration programs are abused by corrupt persons.
When the immigration programs are abused, illegal fl ow of corrupt
persons and the stolen assets cannot stop, and such activities would

89 Principles 1,2, and 4 -9 contained overlap with principles previously covered in this questionnaire and the work

of the Denial of Entry Experts Network. They are hence not covered here.

% Youm ay referto principle3in [ Udz Tgof 0300 «dzsdz, dw3sg3| ) dzp Qs >qql dzwlj{ 3 Qs
>qQuuwA | £3ds LisQ ! ¢ dpunfding yiny @spdasgn t 3 s
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B.10.

B.11.

C.1

further encourage other corrupt persons to make use of the loop -holes
in the immigration or entry system.

If possible, can you outline any specific ways in which the G20
ACWSG could address these gaps or weaknesses in the future?

pOdz gof ' >Gg ¢UOLLL ¢dz TgdQuuwAl {3ds Ljs
topic for discussion at future meetings and generate concrete actions or
guidance for G20 countries to follow.

Aside from examples already given, has your country
implemented any new in itiatives related to denial of safe haven
which you would like to share with the group?

N/A

GENERAL QUESTIONS

Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State party under
review? Please indica te the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
committed to making use, on a voluntary basis, of the options in

its terms of reference, including: hosting country visits; involving

the private sec  tor, academia and civil society, including by inviting
them to country visits; publishing the full reports of reviews and

self -assessment checklists.

China strongly supports the UNCAC Implementation Review Mechanism.
China has completed the first cycle of the UNCAC Implementation
Review Mechanism and is being reviewed under the second cycle. In the
first cycle, China has hosted country visits, and the private sector,
academia and civil society were invited to participate in the country
Visits.
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C.2.

C.3.

Is your co untry party to the OECD Anti -Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an u pdate on the status of your country in the OECD

Anti -Bribery Convention peer review process as a country under

review.
Though China is not a Party to the OECD Anti -Bribery Convention, it
attaches great importance to the fight against all types of corruptio n

including foreign bribery. Our leader has demonstrated strong political

will to investigate and punish both the bribe -takers and the bribe  -givers.

China has criminalized foreign bribery in 2011, and worked closely with
other stakeholders to raise anti -foreign bribery awareness in both public
and private sectors. In 2016 and 2018, the NCS and the OECD WGB have
jointly held 2 round -tables on how to better fight against foreign bribery.

Are there any national developments related to other work

conducted by  the ACWG which you would like to highlight? Please
outline developments related to one topic.

Oversight on poverty reduction program.

Poverty reduction is a high priority for China as a country with 1.4 billion
people. The central government has been ded icating efforts in reducing
poverty in China and large funds have been allocated to poverty

reduction programs. As this work involves large sums of relief funds and
intensive interaction between public officials and those poverty -stricken
people who are mo  re vulnerable to corruption, comprehensive oversight

is key to the success of the program. China has integrated an oversight
mechanism into poverty reduction programs at the very beginning and

is continually making efforts to ensure transparency and integ rity
throughout the program.For example, the use of poverty alleviation fund

is publicized online to receive public scrutiny. Electronic ID system is
established and widely applied to ensure the relief fund goes to its

rightful owners.

Building on clean b usiness environment.

China has been striving to build a clean business environment both
domestically and abroad. International cooperation in this regard is

enhanced, as China has convened several fora on clean business

environment in recent years, with the Beijing Initiative for the Clean Silk
Road raised by China together with other stakeholders. China has also

worked closely with business partners and international organizations

such as UNODC, WBG and IMF to raise the awareness and enhance

capacity building against corrupti on in business operation. Anti -
corruption education and training is provided to Chinese enterprises

operating both in and outside of China.
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EU

G20 Anti -Corruption Working Group

EUROPEAN UNION ANSWER TO THE ACWG ACCOUNTABILITY REPORT
QUESTIONNAIRE 2020

ASSET RECOVERY RRelevance: A

Regulation (EU) 1805/2018 on the mutual recognition of freezing and
confiscation orders

Regulation 1805/2018 on the mutual recognition of freezing and confiscation
orders, was adopted in 2018 and will be directly applicable from December 2020.
This Regulation will facilitate cross border cooperation by providing for the

mutual recognition and execution of freezing and confiscation orders in different

EU Member States. The Regulation will also significantly speed up cross -border
cooperation, as it sets strict time limits for the recognition and execution of

orders. This will address the issues linked to the implementation of the existing
instruments, which have led to insufficient mutual recognition, and will

contrib ute to making the EU more secure by combating the financing of crime,
including terrorist activities.The general principle of mutual recognition will

prevail: all judicial freezing and confiscation decisions in criminal matters taken

in one Member State wi Il normally be directly recognised and enforced by
another Member State. The Regulation only sets out a limited number of grounds

for non -recognition and non  -execution, including a ground for non -recognition
based on fundamental rights (but under very stri ct conditions).

Directive (EU) 2019/1153 facilitating the use of financial and other information
for the prevention, detection, investigation and prosecution of certain
criminal offences

The Directive facilitating the use of financial and other information , adopted in
June this year, will provide law enforcement authorities with speedy access to
financial information, which is key for successful investigations into organised
crime. The Directive will provide law enforcement authorities with a direct access

to information contained in centralised bank account registries. The Member
States are required to include their national Asset Recovery Offices among the
competent authorities to which such direct access will be granted. The Directive

will also enhance th e exchange of financial information between law
enforcement authorities and Financial Intelligence Units, and speed up access of
Europol to financial information. The Directive will have to be transposed in all
Member States by 1 August 2021.

Directive 201 4/42/EU, [ Udz T>Qsd3égljf3Qqs E3uwdzg [ 3 tsdzL ¢
and confiscation across the EU Member States. Building upon the lessons learned

from Framework Decision 2005/212/JHA and Framework Decision 2006/783/JHA,

which firstly introduced asset con fiscation at EU level and mutual recognition of
confiscation orders respectively, the 2014 Confiscation Directive introduced in
particular provisions on third party confiscation, extended confiscation, non -
conviction based confiscation, strict safeguards, ensuring that rights of parties,
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affected by the freezing or confiscation proceedings are upheld, detection and
tracing of property even after a final conviction, and management of frozen and
confiscated property.

European Union Agency for Criminal Justice Cooperation (Eurojust)

The new Regulation, which started to apply in December 2019, strengthens

MA wqo A ¢ [t dochordipaiieda@lissupport cooperation between investigating

and prosecuting authorities of Member States. With this reform Eurojust b ecame
officially the European Agency for Criminal Justice Cooperation. In addition, the

College of national members, Prosecutors from all Member States, which will now

be able to focus more on operational work, get more leeway in the fighting
increasing cr oss-border crime, such as money laundering, terrorism and
organised crime.

Source: Regulation (EU) 2018/1727 of the European Parliament and of the Council
of 14 November 2018 on the European Union Agency for Criminal Justice
Cooperation (Eurojust), and re placing and repealing Council Decision
2002/187/JHA.

In October 2019, the Directive to establish common minimum standards for the
protection of whistleblowers in the EU was adopted. The EU also adopted in 2019
provisions to reduce obstacles to accessing an d exchanging financial information

for the purposes of combating serious crime and terrorism and the revision of
minimum rules on the definition of criminal offences and sanctions related to

money laundering. The EU continues to support private sector and civil society
initiatives under the Internal Security Fund, the European Structural and
Cohesion Funds and the Structural Reform Support Programme.

MA wq| dzLjs &AGL 3g &dwqoédzg A qQuwd Add3gdz TMAa&A
A

The Regulation establishing the European Public aAwqodzg A L Qut ¢
under enhanced cooperation was adopted in October 2017. Currently 22 EU
Member States are taking part in the enhanced cooperation. The legal basis and

the rules for setting up the EPPO are laid down in Article 86 of the Treaty on the
Functioning of the EU (TFEU). The EPPO will have competence to tackle passive

and active corruption as defined in Article 4(2) of Directive 2017/1371. The setting

up of the EPPO is advancing and the Office is expected to assume its investigative

and p rosecutorial tasks soon.

Source: Council Regulation (EU) 2017/1939 of 12 October 2017 implementing

dzs ULjs 9dz0 9qq( dzwLjf 3qQs ds [ Udz dz¢ { LjG| 3 ¢ Ut dzs [
Add3gdz 6T[Udz MAa&aAtL P

Relevance : Question A3

The Directive 2019/1153 on the use of financial information to fight serious crimes
will substantially speed up access to financial information for law enforcement
authorities and Asset Recovery Offices, step up the cooperation between law
enforcement authorities and Financial Intellige nce Units (FIUs) and at facilitating
the exchange of information between FIUs.

The mentioned Regulation (EU) 2018/1805 on mutual recognition of freezing and
confiscation orders is a significant milestone in the area of asset recovery in the
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EU. It will sig nificantly enhance cross border cooperation between EU Member
States.

The Security Union Strategy 2020  -2024 reiterates that anti  -money laundering
remains a priority for the European Union. Work is in fact under way to assess

dl {3ds¢ [ Qq dzs ULjs gatmewdrk) ttr ahtig t-nponeyd laundering and
countering terrorist financing. The Commission will also assess the potential for

greater harmonisation of the EU asset recovery regimes. This assessment will

cover both, the Confiscation Directive and the Council Deci sion on Asset
Recovery Offices.

The EU strengthened the anti -money laundering framework by adopting
Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May

2018 amending Directive (EU) 2015/849 on the prevention of the use of the
financial system for the purposes of money laundering or terrorist financing, and
amending Directives 2009/138/EC and 2013/36/EU. The Directive entered into
force on 9 July 2018; Member states have begun transposing the provisions on 10
January 2020. The directive primarily seeks  to strengthen the fight against
terrorist financing, setting out a series of measures that increase transparency of

financial transactions. More specifically, the new legislation:

- increases transparency about who really owns compa nies and trusts to prevent
money laundering and terrorist financing via opaque structures;

- improves the work of Financial Intelligence Units with better access to
information through centralised bank account registers;

- tackles terrorist financing ris ks linked to anonymous use of virtual currencies
and of pre -paid instruments;

- improves the cooperation and exchange of information between anti -money
laundering supervisors and with the European Central Bank;

- broadens the criteria for assessing high -risk third counties and ensure a
common high level of safeguards for financial flows from such countries;

- mandates the setting up of 27 national registers for beneficial ownership
information, and requires those registers to be interconnected through a u nique
interface at Union level;

- mandates the setting up of 27 national registers for bank account data

Source: Directive (EU) 2018/843 of the European Parliament and o f the Council of
30 May 2018 amending Directive (EU) 2015/849 on the prevention of the use of
the financial system for the purposes of money laundering or terrorist financing.

Relevance : A6-A8

Following Decision 2007/845/JHA requiring EU Member States to set up
National Asset Recovery Offices (AROS) in their territories, the Commission
launched an informal platform to further enhance EU -level cooperation and to
facilitate information exchanges and best practices (Asset Recove ry Offices
Platform). Most exchanges are undertaken through SIENA, the Secure

usdqutLjif3ds MW gULjsOdz - dzffqwd ! | [[L3glLif3QdslL
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Strategy 2020+ further calls for the roll -out and development of SIENA by
advancing information management architecture.

The AROs set in the Member States coordinate with Europol and Eurojust for joint
investigations. In particular, the Economic Crime Centre at Europol has been

opened recently. The Centre complements the work undertaken within the EU

Policy cy cle / EMPACT (European Multidisciplinary Platform Against Criminal
pUwdzjf ¢ PL 3s [ Lwf3gALLiw §3[U wdOLjwQ@ [q §q
MQsdzm «LjAsQdzy3sO LjisQO ! ¢ddzf] edzgdwtdzymt m pU(
and support of concrete in  vestigation. EUROPOL hosts the secretariat of the
Camden Asset Recovery Inter -Agency Network (CARIN) and the permanent
secretariat of the Anti  -Money Laundering Operational Informal Network (AMON).

The cooperation therefore takes place constantly. The Europ ean Union further
provides support to the CARIN secretariat and to the AMONA secretariat through

funding.

Relevance : Al10

Directive 2014/42/EU envisages cases of non -conviction based confiscation
under Articles 4(2), 5 and 6. Staff Working Document SWD(201 9) 1050 FINAL was
published in April 2019, analysing the extent of non -conviction based confiscation
measures in the European Union.

Relevance : A 14

The Commission 8 [ Ljdd GQuwd3sO EQgAtdzs{ T>qt| wdzUq
ddzg A W3 [ = SVEDEPF 278 final identified a set of barriers and constraints

that Asset Recovery Offices in the EU encounter in sharing data for the purposes

of transnational asset recovery cooperation. Among these: (i) the need to provide

the AROs with swift access to a minimum set of data. (ii) The need to exchange
information via SIENA to enable the swift and secure communication of crime -
related information. (iii) The need to enhance AROs powers (for example, urgent

freezing powers and the ability to trace assets following a final ¢ riminal
conviction) and (iv) the need to set fixed and strict time limits within which an

Asset Recovery Office must respond to a request by a counterpart were
identified.

The report from the Commission to the European Parliament and the Council of

2 June 2020 on asset recovery and confiscation: Ensuring that crime does not pay
(COM(2020) 217 final) finds that in the recent years, the EU has made considerable

efforts to assist financial investigations and harmonise the legislation on
confiscation in the Mem  ber States. The adoption of the Directive has led to
0AGoLisf3dz | wQOwdzd ¢ 3s [Udz pdzt Gdzw & [ Lj[ dz¢
26 Member States, bound by the Directive, adopted new legislation since 2014 in

order to ensure that their legislation is u p to the high standards, required by the
Directive. The overall level of implementation of the Directive across the EU can

be considered as satisfactory.

bUdz Odzs dzwlj, 3+t| wqtsdzbdzs [ 3s pdzt Gdzw & [ LjJ dzd t
is also reflected in the  positive rating that they received in the evaluations they
underwent according to the standards of the FATF. So far, 16 Member States that
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had to transpose the Directive have been evaluated and they were all found to
be fully or largely compliant with the standard relating to freezing and
confiscation.

The analysis conducted in this report demonstrates that there is room for further

progress in the area of asset recovery in the EU. The Commission will therefore
assess the potential for greater harmonisation of the EU asset recovery regimes
§340 L 53df [Qq 0AwfUdwy ¢ wdzsOf Udzs [ Udz gQqt
that crime does not pay.

Relevance : A 16

In the regular meetings of the EU Asset Recovery Offices Platform, information

and best practices on  asset recovery are shared. The CARIN Presidency is on a
regular basis invited to these meetings. The EU Commission is also participating

in the UNCAC Asset Recovery Working Group.

f Awf Udzwy dzW g ULjs Odzp [ LjOdz | | Ljgdz ts3Lj MAwq| Qlet
(FCIC) is a secure web platform for law enforcement practitioners dealing with
money laundering, asset recovery and financial intelligence.

Relevance :C

Relevance: G20 High Level Principles for Effective Protection of
Whistleblowers

In recent vyears, the EU legislator had acknowledged the need for
whistleblower protection as a part of the toolkit for strengthening the
enforcement of EU law and introduced some elements of protection and
reporting channels in a few sector -specific Union acts, main ly in the
financial services area. However, protection was still very limited and
sectorial and did not cover all the key areas where insufficient whistleblower
protection leads to under  -reporting of breaches of EU law that may result in
serious harm to th e public interest. Similarly, most Member States offer
protection only in a piecemeal way and the level of protection varies. The

lack of sufficient and consistent protection at EU and national level results

in underreporting by whistleblowers which in tur s Juwljsol Ljfdzo¢ 3s{Q

Ql l Qi As3f3dzpt 3s Odzfdzg[3sO LjsQ | wdzsdzs [3sO G
the effectiveness of its enforcement.

In 2019, the EU adopted new legislation on the protection of whistleblowers.
Directive 2019/1937 - Directive on the pr otection of persons who report
breaches of Union law - entered into force on 17 December. EU Member
States will have until December 2021 years to transpose the new rules in
their national laws.
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These rules set out common EU standards ensuring a high level of
protection for whistleblowers in all the EU Member States. The Directive

covers a large number of key EU policy areas, ranging from data protection

to product, food and transport safety, environmental protection, public

health and nuclear safety. Thene  w rules will enrich the EU toolkit in the fight
against corruption, by contributing to the effective application of EU rules

on public procurement, financial services, anti -money laundering and
counter -terrorist financing and to the prevention and deterren ce of fraud

Lis @ qf Udzw 3 ) dzOLj, Ljgf3 3 [3dzp Ljdddzg{3s0O [Udz

The Directive provides for the protection against retaliation of persons
working both in the public and private sector who report or make a public
disclosure about a breach of EU law that falls within its scope.
Whistleblowers are encouraged to report first internally where the breach

can be addressed effectively internally and where they consider that there

is no risk of retaliation. They remain nonetheless protected under the
Directive if they decide to report directly externally, to competent
authorities. As a general rule, however, whistleblowers have to report to
competent authorities first before disclosing publicly the information they
possess.

The Directive further aim s at ensuring that: potential whistleblowers have
clear reporting channels available both internally (within an organisation)

and externally (to a competent authority); competent authorities are

obliged to follow up diligently on reports received and give feedback to
whistleblowers; retaliation in its various forms is prohibited and punished; if
whistleblowers do suffer retaliation, they have adequate remedial measures

at their disposal.

At the same time, the Directive provides for safeguards to: protect
responsible whistleblowing genuinely intended to safeguard the public
interest; proactively discourage malicious whistleblowing and prevent
unjustified reputational damage; and fully respect the rights of defense of
those concerned by the reports.
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FRANCE

A.l.

A.2.

Asset recovery

Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws

in place that encourage and facilitate internationa | cooperation.

Where applicable, this can be provided in the form of links to other
reviews or published work.

governmental bodies :

- Directorate for criminal affairs and pardons (DACG,

The French national framework of Asset recovery involves the following

Direction

des Affaires Criminelles et des Graces) : this directorate  drafts
laws and regulation regarding criminal justice, including anti -

corruption and asset recovery. The office for mutual legal
assistance (MLA) in criminal matters is also part of this
Directorate and is in charge, outside the European Union, to
receive and pre -analyse foreign MLA requests before sending
them to the French judicial authorities for their execution.

The National Financial Prosecution Office (Parquet National
Financier) : prosecution office for Financial Crimes, specialized in
complex financial crimes, including cases of transnational
corruption and money laundering.

The French Asset Recovery Agency (AGRASC) : governmental
agency for management and recovery of seized and
confiscated asset, is an asset management office, created in
order to improve criminal asset management and to provide the

courts with legal and technical assistance. AGRASC executes the
seizures and the settlement of assets seized. The agency also
enforc es domestic confiscations orders and can also enforce
MLA requests related to seizures and confiscations, after
approval of this MLA by a judicial authority.

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of
cases filed, number of cases which are ongoing, number of cases

which are resolved, number of cases in which assets have b een
returned, etc. Where applicable, this can be provided in the form
of links to other reviews or published work.
Statistics only concerning corruption and mutual legal assistance cases
about criminal assets seized and frozen are the followings :
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A.3.

2018 : number of cases 13 ; number of assets seized 227 among witch 111
bank accounts (1 5714 4 f Li 1+ ZP LjsO ++ | wq| dzw{ 3 dzd

2019 : number of cases 6 ; number of assets seized 59 among witch 13 bank
accounts (104 f + + L+ ZP LjsQ Qsdz GqQLj{L Y glLjwo

2020 onwargls: number of case 1; number of assets seized 9 among witch
i GLisO LiggQAs ¢ B8financialdssets26’ + YZRL' ' Z Lj
Z 3s gljpum

Statistics about criminal assets confiscated are the following :

- For the benefits of France : 2018 : number of case 1; number of
assets 7 among witch 5 bank accounts and 2 properties ; 2019 : 2
cases ; 46 assets confiscated ; 2020 : 4 cases ; 27 assets
confiscated ;

For the benefits of foreign countries: 2019 : number of case 1; number of
assets 1.

If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and
the lat est version of your FATF Mutual Evaluation report was
published.

France has been implementing a proactive policy in the area of assets
seizure and forfeiture.

The law of 6th December 2013 , article 2 -23 of the Criminal procedure
Code allows registered anti  corruption associations recognized to be of
public utility, to bring legal actions before criminal courts in the area of
breaches of integrity offenses. This is a useful tool improving the asset
recovery framework. Moreover, as aresult of alaw of 18th No  vember 2016,
foundations recognized to be of public utility are also allowed to bring

such actions before criminal courts.

Law 2016 -731 of 3rd June 2016 strengthening the fight against organized
crime, terrorism, the financing of the latter and strengtheni ng criminal
procedure effectiveness and guarantees completed the existing asset
recovery system. It shortened the time period before actually destroying

the assets and simplified the conditions for assets allocation before
judgment. It also improved the pr ovisions on victims compensation

Circular of 20th March 2017 on seizure and forfeiture of criminal assets
complemented the abovementioned law and reminded that the French
Ministry of Justice strongly prioritizes a systematic inclusion of the
patrimonial di mension of the investigations.

In_an administrative wire dated 11th April 2018 , the Ministry of Justice
wdzwA dzg [ dzQ [ Udz &dwq¢dzg A [ Quo Ljs O g dzs dzulLjl,
contact point on seizure and forfeiture aiming to be the main contact
point for the Asset Recovery Agency (AGRASC) in courts and to circulate
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best practices inside the courts. These prosecutors gathered with Asset
Recovery Agency and Ministry of Justice representatives on 11th and 12th
September 2019 in view of presenting the network of contact points, and
emphasizing on the best practices to circulate, as well as presenting
applicable case -law and tools for seals management

Law 2019 -222 of 23rd March 2019  planning the Justice System for 2019 -
2022 time -period harmonized and simplified the special seizure decisions
system in the investigations framework.

The Ministry of Justice also designed a wide range of practical tools in view
of raising awareness among seizure and forfeiture actors as follows :

1 Updating in 2017 the Methodological Guide on Seizure and
Forfeiture  first drafted in 2015. This guide presents a set of
applicable rules in domestic law as well as in the framework of
mutual legal assistance ;

9 Designing in 2017 a guide on the fight against organized crime
dealing, among other items with money -laundering, and
dedicating a whole section to sanctions in the area of money -
laundering with an emphasis on additional financial sanctions;

I Feeding a FAQ section on the basis of the questions raised by courts
to the Minis try of Justice central authority, including a sub -section
dedicated to seizure and forfeiture.

At the moment, a parliamentary committee is tasked with elaborating an
efficient mechanism to allow the return of confiscated assets to the
benefit of victim po  pulations.

Questions relevant to the Nine Key Principles on Asset Recovery o
A.4. Has your country engaged in the proactive pursuit of cases, for
example through peer -to -peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible 92,
No.
A.5. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.
Not applicable.
91 We have not referenced content covered by the majority of principles for the following reasons:

1 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.
9 Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.
9 Principle 5: Covered inthe  review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.
Certain principles have been included despite coverage of the broader topic in UNCAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.

2Youmayref dzw [ | w3sg3|Ldzp ¢+ Lis® 'dz 3s [UOdz T-3sdz "dzm &w3sg3l)ldz Qds
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A.6.

A.T.

A.8.

A.9.

A.10.

Has your country established focal points of contact for law

enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate. %

Yes. See A3 response.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

No specific constraints or barriers were encountered.

al dzLjd dz | wqs3 Qdz Lj Gw3dzo dtsdzwyts3 dzf Qo

use of existing networks (policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi -jurisdictional cooperation over the past five years. For
example, this  may include the frequency of use, platforms which
are most employed and the extent to which use has facilitated
resolution of asset recovery cases. 4

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

Please comment on whether your country allows for non
conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provid
representative examples of successful cases wusing this
technique 5.

The French judicial system regarding asset recovery is based on criminal
conviction: - confiscation is usually ordered on the basis of a declaration

sanction pronounced in addition to imprisonment and/or fine. The

of guilt by a court. Confiscation th erefore constitutes a criminal

range of asset liable to confiscation in those circumstances is very large,

~dAw g

93 You may refer to principle 7b in [Udz T-3sdz “dzzm & w3sg3| | idzprovidisg youdréspafse wdzg Qts dzw A t

% You may referto principle 7cin [ Udz T- 38 dz35dz3 | | dzdé Qs ! ab podzansweozgrayisdeduyitiér

art. 54(1)(c) of your second cycle UNCAC review in providing your response
% You may refer to principle 4 in {Udz T-3sdz "~ dzze & w3sg3| | idzprovidisg youréspafise wdzg Qs dzwjn t
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due to mechanisms of extended confiscation and reverse of the burden of
proof.

The French legislation nevertheless admits the possibility of non -based
confiscation w hen the investigation does not lead to prosecution, in the
following cases :

- the return of assets is likely to endanger people or property

- the assets seized are the direct or indirect product of the
offense (article 41 -4 of the French Criminal Procedure Code).

The legal effects of such a decision of non -return, ordered by the
prosecutor, and which can be challenged before the Court of Appeal,
are similarto a  confiscation

A.11. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

Not applicable.

A.12. If possible, please provide an overview of any other new measures

your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the
group.

Not applicable.

A.13. Has your country established specialized asset recovery teams of

investigators and prosecutors? % If so, please provide a brief
over view of the set -up of such teams, and any relevant statistics
to indicate their effectiveness if possible. o7

France established different specialized asset recovery teams of

investigators :

1/ The Criminal Assets ldentification Platform (PIAC) was created in
September 2005, within the central office for the repression of serious
financial crime (OCRGDF) of the central direction of the judicial police
(DCPJ).

PIAC is first a national judicial police investigation  service. This unit has
the power to conduct property investigations under the supervision of a
judicial authority. As such, it conducts investigations relating to the
identification of complex criminal assets with, in the majority of cases, an
international dimension.

% In some jurisdictions, an asset recovery office may fulfil this role.
97 You may refer to principle 6 in {Udz T-3sdz "~ dzz & w3sg3| | idzprovidisg youbrésdafise wdzg Qs dzwn t
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In addition, as the reference u  nit for asset identification, PIAC is required
to provide training for police and gendarmes in this area. It also provides
daily technical, legal and operational advice and runs an intranet site.

PIAC centralizes all information related to the detection of criminal
assets throughout France and abroad. It compiles data and provides
monthly, quarterly and annual indicators to assess the performance of
investigative services in identifying criminal assets.

On April 8, 2009, PIAC was designated as the asset recovery office for
France by European bodies and the focal point of various international
cooperation networks dedicated to the identification of criminal assets.

Finally, PIAC runs a network of 250 "PIAC correspondents” appointed
throughout the country to promote the identification of illicit heritage and
the dissemination of methods and techniques in this area.

Today, it has around fifteen investigators from both the national police
and the national gendarmerie.

2/Otherwise, the gendarmerie  now has more than 950 investigators
trained in the detection of unjustified assets forming a territorially
network

3/Finally, Interministerial Research Groups (GIR) were created in 2002 with

mission to fight against the underground economy and all forms of
delinquency associated with it: trafficking (drugs, vehicles, counterfeits,
stolen objects, weapons, drugs, etc.), hidden work, non -justification of

resources, tax and social fraud, economic and financial delinquency
(concealment, money laundering, fraud, bankruptcy, abuse of corporate
assets, etc.).

Based on a multidisciplinary approach and the exchange of information
between administrations, GIRs constitute dedicated training courses
which intervene directly in the patrimonial asp ect of cases, in support and
for the benefit of the investigation services in charge of the
investigation direction

GIR can be engaged in the framework of judicial inquiries on targeted
objectives or determined sites, against all forms of delinquency and
criminality.

The asset survey carried out by the GIR thus aims, through short, medium,
or even long -term investigations, to seek consistency  between legal
income, assets and the lifestyle of a natural or legal person.

The multidisciplinary approach thus co nstitutes the essential added value
of GIR, making it possible to tackle the financial resources of offenders on

a lasting basis by capturing their assets, seizing the illicit proceeds arising
from their lucrative activities and confiscating criminal asset S.

A.14. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

Not applicable.
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A.15. Is your country providing technical assistance to other

jurisdictions on building up expertise in asset recovery (how to

trace, restrain and confiscate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples. 98

The French Asset Recovery Agency (AGRASC) has provided support to

seminars.

various asset recovery officers and agencies in third countries through

A.16. Is your country collecting and sharing information on asset
recovery cases to demonstrate functionality of the system? Is
information being shared within existing forums, such as the

UNCAC Asset Recovery Working Group , the OECD Anti -Bribery

Working Group or CARIN and similar networks? Please provide a
brief overview of such efforts %9,

Not applicable.

A.17. If possible, please provide an overview of constraints or barriers

you have encountered (if any) in collecting and sharing such data.

Not applicable.

Questions relevant to the G20 High -Level Principles on Mutual Legal

Assistance 1

A.18. Is your country providing up -to -date and accessible information
regarding procedural requirements for MLA? If possible, please

provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. 101

This year, France responded to several orders initiated by the S

If information relating to requests for assistance is not directly available on

sdzfl f Qwo LjsQ sAfLiGLA | Liwf3g3]| LfdQ 3s
dzs 0 Qug dzt dzs { qo 0 Qwdz3 Os gds03¢gL

tAR

% You may refer to principle 8 in {Udz T-3sdz " dzz 8w3sg3| | idzprovidis g yodrpedpbnsaydzg s dzwyn t

9 Where possible, countries may share their response to the questionnaire developed by the Stolen Asset
édzg Qtsdzys us3[3Lj{3tsdz 68 ! ePL Toa ! e ELj{L >qL)ldzgJf3Qqs |

us  dRwys Ljf 3 ds Ljj,

9 f 4 lYdumayrefer toprinciple9in [ Udz T - 3sdz " dzm & w3sg3| | idzprovidisg youdréspafise wdzg Qs dzwn

100 Principles 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and
the assessment of FATF Recs. 37 and 40. They are hen ce not covered here. Principle 4 is included despite
coverage of the broader topics in UNCAC reviews for specific insights on challenging aspects of asset recovery to
be drawn out.

101You may refer to principle 3 in [ U dz20iHigh -Level Principles on Mutual Legal Assistance t in providing your

response
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the website of the Ministry of Justice, the offi ce for international criminal
assistance systematically responds to requests from its foreign
counterparts who may inquire about the formal and legal conditions
required by the French judicial authorities for the execution of a mutual
assistance request.

A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the
past five years? Please elaborate. If such investigations have been

conducted or such mechanisms have been developed, if poss ible,
please share examples of successful cases that led to criminal
prosecution and/or the denial of safe haven to a conviction -based

or non -conviction -based confiscation order, and relevant
statistics. 192

Since 2016, French judicial authorities have concl uded three joint
investigation teams concerning acts of corruption.

Asdz Qo JUdzt A [3tLjfdza L dzO0 [q JUdz ¢3
Ot 3 s GuN [ie 4 trarB4ctioy hetween the judicial authority and the
company. The publication in the media of thi s transaction, allowed the
opening of several investigations in several countries and the possibility

for the French judicial authority to share, under certain conditions, some

evidences that were obtained thanks to the joint investigation team.

Apart from joint investigation teams, parallel investigations are quite
common and can lead to a spontaneous exchange of information
between French and foreign judicial authorities and feed into the
respective national proceedings.

A.20. If possible, please provide an ov erview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

Parallel investigations may require that the perimeter of prosecution
O00Ad| dzgf oL QOddzsgdzp|l P Gr dzLjg @ndg Gay prove) n
necessary to formalize an agreement between the two parties to avoid

any difficulties later.

102'You may refer to principle 4 in { U dz20iHigh -Level Principles on Mutual Legal Assistance t in providing your
response
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A.21. Has your country developed or reviewed domestic legislation or
practices to enable greater flexibility in providing assistance in
execution of as set recovery requests from other jurisdictions? If

dqQL | L dzLj¢ dz ¢ ULjuydz dz¥ Ljit | | dz6 GLjo dzO Qq¥°

No.

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

No

A.23. If possible, ¢ an you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Not applicable.

A.24. Aside from examples already given, has your country
implemented any new initiatives related to asset recovery / MLA
which you woul  d like to share with the group?

No.

B. DENIAL OF SAFE HAVEN

B.1. Please provide a brief overview of the current policies, legal
frameworks and enforcement measures in place for denial of entry
in your country. In particular, has your country defined corrupt
prac tices or offences triggering denial of entry? Where

~dAw g

Lil | wadl w3 LjfdzZ, ~QqA tljs wdzodzw [q ~qQAw wdzp| Js
' ywylLjs Odzt dzs { ¢ 3 s gof EQMM- Mdzk Gdzwy O J Lj{ dzp t

and outline any relevant updates.

As responded in the 2017 accountability r eport, under French law, one has
to distinguish between short stay and long stay visas. The EU has set up a
common visa policy for short stays, i.e. stays up to three months, which is

103 You may refer to principles 3 and 4 in [ U dz20iHigh -Level Principles on Mutual Legal Assistance t in providing
your response
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applied through the delivery of "Schengen visas". France belongs to the
Schengen area and applies the Visa code for short stays. Threat to public
order is a general ground for denial. The EU may lead bilateral negotiations

on free access to the Schengen Area. These negotiations are based on the
progress made by the countries ¢ oncerned in implementing major
reforms in areas such as rule of law strengthening, combating organized
crime or corruption. There is an information sharing system within the
Schengen zone: the Schengen Information System.

There also is a national database gathering information on wanted or
gQdst3gfdz0 |dzwd¢qs¢ o6fUdz sLjf3qQslLji, gdQs|
database focusses on final convictions. Data are transferred to the SIS.
Therefore, there is a complete information sharing system within the
Schengen Z one. Long -stay visas remain under national competence. For

1 qsO o0JLR¢ s30LeL [0dz wdj dzsLisf ¢dzf Q0
L tdzs [ wGdz dzf QA ¢ GoqQAw OQdz¢ GJ wlLjs Odzwy¢ dz
aliens entry, stay and asylum). Threat to pub lic order is also a general
ground for denial. For further information, you may have a look at the

French Code on aliens entry, stay and asylum on the following link :
https://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006

070158
You can also the EU Directorate General for Migration and Home Affairs
website : http://ec.europa.eu/dgs/home -affairs/what -we -

do/policies/borders -and -visas/index_en.htm

B.2. If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review under the UNCAC
Implementation Review Mechanism was published.

Not applicable.

Questions relevant to the G20 Common Principles for Action: Denial of
Safe Haven 1

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in
guestion B.1. If possible, please include any relevant statistics. 105

Not applicable.

104 For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain
concrete commitments for action by the group.
105 You may refer to principles 4 and 5 in { U dz20iCommo n Principles for Action: Denial of Safe Haven tin

providing your response
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B.4. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for denial of entry
in your country.

Not applicable.

B.5. Inthe pastfive years , has your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt
persons to capture such individuals)? Please provide examples
and available statistics if possible. 106

Not applicable.

B.6. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who have
benefited from corrupt acts, as referenced in B.5.

Not applicable.

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery 107

B.7. Has your country reviewe d relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and
subsequent action taken. This can be provided in the form of links
to relevant reviews or published work. 108

Not applicable.

106 You may refer to principles 6 & 7 in { U dz20rCommon Principles for Action: Denial of Safe Haven t in providing
your response
107 Principles 1,2, and 4 -9 contained overlap with princi ples previously covered in this questionnaire and the work

of the Denial of Entry Experts Network. They are hence not covered here.
108 You may refer to principle 3 in the TG20 High Level Principles on Cooperation on Persons Sought for
Corruption and  Asset Recovery t in providing your response.
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B.8. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such a review.

Not applicable.

Holistic questions

B.9. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

Not applicable.

B.10. If possible, can you o utline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Not applicable.

B.11. Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like t o share with the group?

Not applicable.

C. GENERAL QUESTIONS

C.1. Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State party under
review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
commi tted to making use, on a voluntary basis, of the options in
its terms of reference, including: hosting country visits; involving
the private sector, academia and civil society, including by inviting
them to country visits; publishing the full reports of re views and
self -assessment checklists.

France concluded the first cycle of review by the UNCAC. The second
cycle is ongoing.
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C.2. Isyour country party to the OECD Anti -Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on the status of your country in the OECD
Anti -Bribery Convention peer review process as a country under
review.

Yes, France joined the OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions in 2000.

In 2014, the working group on Bribery (WGB) report evaluated and
detailed the progress made by France to implement the OECD Anti -
Bribery Convention since its Phase 3 report in 2012.

fwljsgdzt ¢ a&aULj¢dz + edz Qwf ¢§3L) JLOdz [}
achievements and challenges in respect to implementation and
enforcement of the OECD Anti -Bribery Convention, as we |l as progress
made since the Phase 3 evaluation.

C.3. Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.

The strategy for repressing foreign bribery has recently been outlined by
instructions from the Minister of Justice, actualizing and expanding
previous orientations, by a circular of 2 June 2020 on penal policy in the

area of international corruption. The circular recalls the central role that
the National Financial Prosecutor's Office plays in this area, then presents

the principles that should guide legal action at the stage of detection,
investigations, prosecution and sanction of international corruption and

related offences.

See A3 response.
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GERMANY

A.l.

ASSET RECOVERY

Please provide a brief overview of the current asset recovery

framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws

in place that encourage an d facilitate international cooperation.

Where applicable, this can be provided in the form of links to other

reviews or published work.

The national legal framework of asset recovery in Germany has been
reformed extensively in 2017, partly in order to transpose EU Directive
2014/42 on the freezing and confiscation of instrumentalities and

proceeds of crime in the European Union. The new provisions introduced

in sections 73 et seq. of the German Criminal Code (CC) make the
confiscation of the proceeds of crimes mandatory in cases in which the
offender has obtained assets from or through the crime the offender is
prosecuted for (section 73(1) CC). In addition to the mandatory

confiscation of assets (section 73(1) CC), Germany has established non -
conviction -based optional confiscation (section 76a (1), (2) CC, also see Q
A10). The extended confiscation of assets derived from a different crime is
also possible (section 73a StGB). The prosecution services are granted a
margin of discretion in deciding whether to take preliminary measures
to secure confiscation of assets already at the stage of investigations
pursuant to sections 111b et seq. of the German Code of Criminal
Procedure (CCP).

Any injured party, including a state, may claim victim compensation
durin g enforcement proceedings. The criminal court judgment
determines their status as injured party and the damage incurred; a civil
law title or special judicial admission is not required. Notice is given to
aggrieved persons (section 459i CCP).

The legal ba sis for providing legal assistance, including asset recovery

gLi¢pdzeL 3¢ [Udz T!gJ Qs wus[dzwysljf3qslLjl >
(Gesetz Uber die internationale Rechtshilfe in Strafsachen, IRG).

With respect to mutual legal assistance involving third cou ntries, a
number of international treaties take precedence over the German
legislation:

International treaties involving asset recovery include the European
Convention on Mutual Assistance in Criminal Matters of 20 April 1959
including its Additional Proto cols and the Council of Europe Convention
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on Laundering, Search, Seizure and Confiscation of the Proceeds from

Crime and on the Financing of Terrorism of 16 May 2005 as well as the

United Nations Convention against lllicit Traffic in Narcotic Drugs and
Psychotropic Substances of 20 December 1988, the United Nations

Convention against Transnational Organized Crime of 15 November 2000
(UNTOC) and the United Nations Convention against Corruption of 31

October 2003 (UNCAC), which have likewise been signed and r atified by
Germany.

The main EU legislation applicable to asset recovery is the Council
Framework Decision 2003/577/JHA of 22 July 2003 on the execution in
the European Union of orders freezing property or evidence (Framework
Decision on Freezing Orders) a  nd Council Framework Decision
2006/783/JHA of 6 October 2006 on the application of the principle of
mutual recognition to confiscation orders (Framework Decision on
Confiscation Orders). It has been implemented directly by way of the Act
on International C  ooperation in Criminal Matters (IRG) as with other
areas of mutual legal assistance.

If a judicial authority of another EU member state wishes to request
Germany to freeze or confiscate assets, it completes the template
certificate which is annexed to the Framework Decision on Freezing
Orders or the Framework Decision on Confiscation Orders respectively
and sends it to the competent public prosecutor's office in Germany
accompanied with the underlying court order (temporary freezing order
or final confisca tion order) and a translation of the certificate. This
template is identical in all EU member states and languages. The
Framework Decision on Freezing Orders provides for direct contact
between the judicial authorities involved in order to simplify and

exp edite matters. Contact details of the competent authority in the other
EU member state can be found on the Internet by using the EJN Judicial
Atlas on the webpage of the European Judicial Network (EJN). The
German EJN contact points can also assist in esta blishing a contact
between the competent judicial authorities. If the amount obtained from
the execution of the confiscation order exceeds 10.000 EUR, 50 % of the
amount obtained from the execution of the confiscation order are
transferred to the state iss  uing the confiscation order. Otherwise the
amount obtained shall accrue to the executing state.

From 19 December 2020, the Regulation (EU) 2018/1805 of the European
Parliament and of the Council of 14 November 2018 on the mutual
recognition of freezing orders and confiscation orders (the Freezing and
Confiscation Regulation) will be directly applicab le in the context of
cooperation with EU Member States (except for Denmark and Ireland);

cf. Article 288(2) of the Treaty on the Functioning of the European Union.
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A.2.

The Freezing and Confiscation Regulation will replace the Framework
Decisions on freezing a nd confiscation orders within the scope of its
applicability. The Regulation aims to ensure that freezing and

confiscation orders are implemented between Member States with the

same speed and urgency as national orders are. In urgent cases, the
executing a uthority is to start taking the necessary execution measures

no later than 48 hours after the decision on recognition was made. The
decision on the recognition and execution of the confiscation order must

be taken no later than 45 days after receipt of the request. Orders must
be executed without delay.

Pursuant to section 59 of the Act on International Cooperation in

Criminal Matters (IRG), legal assistance in tracing assets may be offered

to the requesting country in the same scope as would be available t o]
national authorities. Such assistance covers laundered property from,
proceeds from, instrumentalities used in, and instrumentalities intended

for use in the commission or preparation of money laundering, predicate
offences or terrorist financing, or pro perty of corresponding value.
Queries of registries are among the methods used in Germany to trace

bank deposits and research various types of companies, vehicles and real
estate, for example.

In addition to the Act on International Cooperation in Crimina | Matters
6uegPL [JUdz Odzsdzwylj, | wdts3¢3Qqs¢ QO gdzwt |
apply to the execution of legal assistance measures. The legal framework

provided enables action to be taken to trace assets any time there are

grounds for suspicion of il  dzOLj, Ljgf{3 3[R OLljs T3s3[3
are factual indications that a prosecutable offence may have been

committed (section 152 CPC).

For example, requests may involve a seizure of property in order to

secure its confiscation or render it u nusable, or an attachment order to
secure value confiscation in accordance with the domestic Criminal
Procedure Code.

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of
cas es filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form
of links to other reviews or published work.

Regarding incoming ML A requests for execution of freezing orders
originating from the countries encompassed by the EU Freezing and
Confiscation Regulation, German police and customs provided

114
www.g20.0rg



A.3.

assistance in 86 proceedings with 93 affected parties in 2017 and 64
proceedings with 65 affected parties in 2018.

Since 2017, in order to comply with art. 11 of EU Directive 2014/42/EU, the
German Federal statistics office started compiling data on executed
confiscation orders per year as well as the value of the confiscated assets.
Betwee n 2017 and 2019 the number of executed confiscation orders per
year has tripled from 19 484 orders in 2017 to 61 681 orders in 2019.

If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and
the latest version of your FATF Mutual Evaluation report was
published.

Please cf. Al.

The last evaluation by the FATF was carried o ut more than 10 years ago
and took place in 2009. Currently (2020/2021) Germany is being reviewed
again by the FATF. The results are expected in 2021.

In the area of mutual legal assistance, the IRG implemented in particular
the two framework decisions on freezing and confiscation mentioned
above (Al) (entry into force of the amendments on 17 July 2015).

As also mentioned above (Al), these two framework decisions will be
replaced in December 2020 by the immediately applicable new EU
Regulation on Seizure an  d Confiscation. A corresponding alignment of
the IRG will enter into force simultaneously in December 2020.

In the 2019 UNCAC Implementation Review report, the Review Group has
thoroughly reviewed the German legal framework for international
cooperation i n the field of asset recovery and issued recommendations
for a better implementation of the relevant UNCAC provisions. For

further information please refer to the report:
https://www.unodc.org/documents/treaties/UNCAC/WorkingGroups/Imp
lementationReviewGroup/17  -18December2019/V1911805e.pdf .

Questions relevant to the Nine Key Principles on Asset Recovery 109

109 We have not referenced content covered by the majority of principles for the following reasons:

9 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

9 Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.

9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverag e of the broader topic in UNCAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.
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AA4.

A.5.

Has your country engaged in the proactive pursuit of cases, for
example through peer -to -peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible 1o

The Act on Intern ational Cooperation in Criminal Matters (IRG) provides
for the possibility of data transfer without a request for legal assistance
(so-called spontaneous exchange of information) and this option is used
by German prosecution authorities.

On the level with  third countries, only public prosecutors' offices and
courts are authorized to spontaneously exchange information (8 61 a
IRG).

At EU level, other authorities (such as police authorities) are also
authorized (8 92 c IRG).

In one example case, the ARO Conta  ct Point of another EU Member
State approached the German ARO Contact Point at the Federal Office

of Justice (FOJ) and requested that a German public prosecutor's office
provisionally secure assets - namely possible credit balances on a bank
account as wel | as the contents of a safe deposit box - even before a
request for mutual legal assistance was transferred. Such a procedure is
possible under the IRG (8 67 IRG). The request of the other EU country
was complied with, the FOJ sent the facts and the reques t to the
competent public prosecutor's office, which then took the requested
measures before the request was received.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

Digitalisation  profoundly affects the criminal justice field, acting both as

a catalyst of cross -border criminal activity and an effective tool to fight
organised crime. In recent years, the European Union has taken steps to
modernise the information systems used by law enforcement officials in
the respective Member States, to better enable cross -border cooperation
in criminal cases. In particular, EU Law enforcement authorities,

including Europol, eu  -Lisa and Frontex, are equipped with state -of-the -
art digital (ICT) too Is for gathering and sharing information, and can
exchange and process operational data in a structured, encrypted, fully
automated and interoperable way. However, in an international context

secure online communication still awaits further improvement, s ince

110 q/(
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practitioners regard it as a key to enhance and accelerate mutual legal
assistance .

A.6. Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate. 1

At international level, the Federal Office of Justice (Bundesamt flir Justiz

- FOJ) and the Federal Criminal Police Office (Bundeskriminalamt - BKA)
were entrusted with the function of an Asset Recovery Office under EU
law and represent Germany in internati onal networks on asset recovery

(e.g. CARIN RCamden Asset Recovery Inter  -Agency Network). In this
context, the FOJ and the BKA provide assistance for law enforcement in
Germany and serve as focal points for foreign law enforcement.

Germany is also a memb  er of the Stolen Assets Recovery Initiative (StAR).

In addition, Germany has set up a dedicated judicial contact point at the
FOJ; the contact point is part of the EU network of Asset Recovery Offices
(AROs). The contact point staff have specialist knowled ge and
experience, enabling them to provide advice and act as intermediaries

for domestic and foreign authorities and thus to provide effective

support for cross border asset recovery.

Furthermore, Germany provides assistance to other EU countries via the
European Union Agency for Criminal Justice Cooperation (Eurojust) with

a legal officer seconded to the Eurojust headquarter in The Hague
(Netherlands). Eurojust assists prosecutors and other investigators from

EU Member States in cases of serious crime whe re that crime affects two
or more Member States, or requires prosecution on common bases, on

the basis of operations conducted and information supplied by the

pdzk Gdzw 8 Ljfdz¢t LiAfUQw3 3dzoL MAwQl QL |
Office and the European Ant  i-Fraud Office (OLAF).

At the national level, Germany has set up asset recovery offices at the
federal level (with the BKA) and at Lander level (with the Lander criminal
police offices) as well as with local police authorities. As special units for
conduct ing investigations involving assets, the asset recovery offices are
able to access central registers and enable prompt handling of
international requests.

11You may referto pr inciple 7bin [ Odz T- 3sdz ~ dzm & w3 s g 3| | idzprovidisg youpréspafise wjdzg q s dzwn t
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A.7.

A.8.

A.9.

If possible, please provide an overview of constraints or barriers

you have encountered (if any) in establishment of these focal
points.
The German Contact point of the ARO -network (FOJ) is not aware of any

restrictions that may have existed when the judicial contact point of the
ARO or CARIN network was established at the FOJ.

Please provide a brief dodzwys3dzf dqo ~dAwW gqAsfwyrt ¢

use of existing networks (policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi -jurisdictional cooperation over the past five years. For
example, this may include the frequency of use, platforms which

are most employed and the extent to which use has facilitated
resolution of asset recover y cases. 12

In addition to its function as an ARO contact point and the experience it
has gained through this, the FOJ has so far gained experience within the
cooperation with the CARIN network.

As far as judicial inquiries were concerned, primarily general questions
about German law and the possibilities of asset recovery under German

law were asked and answered. Most frequently, these questions were

based on information from the central registers in which any assets in
Germany are recorded.

If possible, p lease provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

The FOJ reports the following: When using the CARIN network, the basic
problem is that it is an informal network. On the one hand, there are no
secure channels for transmitting inquiries or requests, at least in the
judicial sector. On the other hand, information containing personal data
can only be transmitted in response to an "informal” request from

abroad under certain conditions.

12You may refer to principle 7c in {Udz T-3sdz " dzz 8 w3sg3| | azpour@rswersprovitigd ungdrg s dzujn t
art. 54(1)(c) of your second cycle UNCAC review in providing your response
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A.10. Please comment on whether your country allows for non -
conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of succes sful cases using this
technique 123

Germany is able to provide legal assistance to other countries within the
framework of non  -conviction based confiscation (NCB). Comprehensive,
national provisions on non  -conviction based confiscation were created

as part of the 2017 reform of asset recovery law. The relevant provision in
German law (section 76a (4) CC) provides for the independent

confiscation of assets of unclear origin, irrespective of whether evidence
exists that a specific offence has been committed, provided the court is
convinced that the property stems from an unlawful act pursuant to

sections 435 and 437 CCP).

In addition, German law also permits independent confiscation orders if,
for reasons of fact or reasons of law, no specific person can be

pr osecuted or convicted (section 76a (1) CC) The aforementioned
provision is applicable in particular in situations where the perpetrator is
unknown, or where the perpetrator cannot be convicted for reasons of
death, flight, absence from the country or unfit ness to stand trial.
Independent confiscation orders are also permitted if conviction is no
longer possible due to the statute of limitations (section 76a (2) CC). In
addition, independent confiscation is possible if the imposition of a
penalty has been di  spensed with or if the proceedings have been
terminated (section 76a (3) CC).

An order for the confiscation of assets issued by a foreign civil court can
be executed in Germany, provided such confiscation order was issued
against the background of a previous criminal offence.

A.11. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

The execution of incoming requests for enforcement of NCB confiscation
judgements has so far been diffic ult due to major differences in the
national legal systems of the participating States. In each individual case,
however, an attempt is made to find an appropriate solution, which is
regularly successful.

Requests for enforcement of an NCB confiscation de cision by a civil court
have until recently caused considerable difficulties in Germany, but

113You may refer to principle 4 in [0dz T-3sdz "~ dzm & w3sg3| | idzprovidisg youpréspafise wjdzg q s dzwn t
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experience to date suggests that these difficulties have been resolved
with the 2017 reform of the domestic asset recovery law.

A.12. If possible, please provide an ove rview of any other new measures
your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the

group.

Please cf. A1 und A10

As explained above (A1), within the Framework Decisions on Fr eezing
and Confiscation Orders will be replaced by the Freezing and

Confiscation Regulation for the EU member states except Ireland and
Denmark from 19 December 2020.

The Freezing and Confiscation Regulation will retain the current practical
procedures for handling requests (with standardized templates and
direct transmission between the judicial authorities involved) while
enhancing the procedure. Key features of the Freezing and Confiscation
Regulation are even closer communication between the competent
national authorities involved while stipulating timelines for urgent cases
(see Al above) as well as a giving priority to victims' rights to
compensation and restitution.

Like the Framework Directives on Freezing and Confiscation Orders, the
Freezing and Confiscation Regulation allows uniform cross -border
enforcement against legal entities. Freezing or confiscation order issued
against a legal entity will be executed even if the domestic law of the

executing state does not provide for criminal liability of legal entities. This
acknowledges that it is not uncommon in practice for foreign legal

entities to be involved in unlawful property transfers.

The German Bundestag (federal parliament) is currently debating a bill
of amendment which will add sec. 96a to 96e to the German Act on
International Cooperation in Criminal Matters (AICCM) and is supposed
to enter into force until 19 December 2020. These provisions will
complement the Freezing and Confiscation Regulation (see Al above).
The AICCM amen dment will ensure to benefit of the Freezing and
Confiscation Regulation to its full extent.
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A.13. Has your country established specialized asset recovery teams of

investigators and prosecutors? 14 1f so, please provide a brief
overview of the set  -up of such tea ms, and any relevant statistics
to indicate their effectiveness if possible. 115

Some Lander (i.e., constituent states of the Federal Republic of
Germany) have set up central offices for the management and disposal
of seized and confiscated assets at the pu GL 39 | wqeédzgA [ qu (
dealing with asset recovery issues, or have designated special
prosecution offices that focus on complex asset recovery cases (e.g.
Tl dzg [ wljl dz _AWQLJ§343LJI 3As ¢ ¢ fdz | dz 07w g dzwi
Gdzp [ | ULjL 3Lt o] AgP
https://www.justiz.nrw.de/IJM/schwerpunkte/zov/index.php and

T)] dzs { wLjL, ¢ {dzL L dz 82w Q3dz =dz0it| ©As O Odzy
gdzL Of GogOdzt 6] A" P 3s f wLjsOd A wf no dzd ¢ dzs
https://staatsanwaltschaften.hessen.de/staatsanwaltschaften/gsta -
frankfurt -am -main/aufgabengebiete/zentralst elle -f%C3%BCr-die -
bek%C3%A4mpfung -der ).

These authorities have a pool of experts from various branches of service,
e.g. public prosecutors and investigators. The employees are able to
conduct high -profile proceedings of so  -called independent confiscation
and they can assist the local public prosecutor offices in processing

mutual legal assistance proceedings involving cross -border asset
recovery, in combating economic crime and corruption, as well as in
high -profile proceedings involving organized crime. T hey also can have

the task of helping to coordinate cooperation between the public
prosecutor's offices and the Central Office for Financial Transaction
Investigations, which is responsible for reporting suspected money
laundering.

A.14. If possible, please pro vide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

n/a

14|n some jurisdictions, an asset recovery office may fulfil this role.
115You may refer to principle 6 in [Udz T-3sdz " dzm &w3sg3| | idzprovidisg youdpréspafise wdzg q s dzwa t
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A.15. Is your country providing technical assistance to other
jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confiscate the proceeds of -corruption),
including training or mentorship programmes? If yes, please share
examples. 16

In line with UNCAC, Germany addresses the global challenges of illicit
financial flows and the recovery of ill -gotten gains of corruption and
crime more generally. Germany supports developing, implementing and
sharing best practices in financial investigations and asset recovery.

For example, in East Africa, financial investigations in Kenya are

strengthened through the support of Multi -Age ncy -Teams, comprising
stakeholders from various agencies, such as prosecution service, police,

asset recovery experts, and customs. Best practices are also shared in the
Asset Recovery Inter -Agency Network for Eastern Africa (ARIN -EA), with
the aim of regi  onally upscaling this approach. ARIN -EA is also supported
in its institutional development and the work of its structures (Annual

General Meeting, Secretariat). A training on virtual assets (e.g.
cryptocurrencies) and their freezing, confiscation, and forf eiture was
conducted for ARIN -EA experts.

In West Africa, German development cooperation delivers technical

assistance to the corresponding network ARIN -WA. ARIN -WA is currently
supported in the development and implementation of an overall

strategy and an  action plan.

In North Africa, Tunisian and German experts exchanged experiences
and worked together to improve their cooperation through enhanced
mutual legal assistance (MLA) procedures.

A Europe -Africa Dialogue on Asset Recovery was initiated by Germany in
2018. The annual dialogue brings together decision -makers and
practitioners, with the aim of building trust, promoting coherent policy
approaches, exchanging best practice, and addressing operational

questions as appropriate.

In South -Eastern Europe, A sset Recovery and Asset Management Offices
are supported in North Macedonia and Albania, and capacity -building
activities related to their institutional and legal frameworks conducted.

In North Macedonia, for example, governmental partners are supported

in a legal assessment of the Asset Recovery Office, and in the further
development of the draft Law on Asset Recovery.

In Peru, the regional GAFILAT Asset Recovery Network (RRAG) is
supported in its institutional development and regional dissemination of

16You may refer to principle 8 in [Udz T-3sdz " dzm &w3sg3| | idzprovidisg youdpréspafise wdzg q s dzwa t
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goo d practice. Moreover, the Peruvian asset management agency
deA-1=u 3¢ Lio6d36¢JdzO 3s [Udz Qdztsdz, q| t dzs |
3sf{Lis03GLdz ! ¢¢dzf ¢t mh

A.16. Is your country collecting and sharing information on asset

recovery cases to demonstrate functionality of the system? Is
information being shared within existing forums, such as the

UNCAC Asset Recovery Working Group, the OECD Anti -Bribery
Working Group or CARIN and similar networks? Please provide a

brief overview of such efforts 1

Germany values to exchan  ge information in various existing forums and
takes part in international events on asset recovery.

The Federal Office of Justice and the Federal Criminal Police Office (BKA)
represent Germany in the international networks for asset recovery. They
are the German judicial and police contact point in the CARIN network
and use this basis actively for sharing information.

For example, the FOJ takes part in annual meetings of the CARIN -
network with representatives from other countries. During these

meetings, ¢ omplex and problematic cases are discussed and possible
solutions are debated, which is very helpful for the participants in

working on their own cases. For example, at the CARIN Annual Meeting

2019, the FOJ discussed the complex case in connection with th e Expo
exhibition in Astana 2017 with the representative from Kazakhstan.
Furthermore, a complex case was also discussed with the

representatives from Mongolia during the same meeting, whereupon
corresponding requests for legal assistance could be initiate d.

A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

The gathering of statistics requires considerable time and resources. One

of the reasons for this is that, due to the federal system in Germany, the
16 German constituent states (Laender) are responsible for criminal
prosecution and asset recovery themselves and all data must then be
collected centrally.

Network cooperation is highly appreciated, but is also very time -
consuming. In order to work out precisely these particularities of the
legal systems, extensive explanations are required not only with regard

"Where possible, countries may share their resp onse to _the questionnaire developed by the Stolen Asset )
édzg(qtdzy~ us3f3Lj[3tdz 06! ePL To Jle ELJL >qdLldg 3qds | wus/fd®RyslLi{3dslLj
9 f 4+ lYdu may refer to principle 9 in JUdz T-3sdz " dzm &w3sg3| | idzprovidisg ybudréspafise wdzg s dzwr t
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to the facts of the case, but also to the relevant legal provisions in the
respective state.

Questions relevant to the G20 High -Level Principles on Mutual Legal
Assistance 118

A.18. Is your country providing up -to -date and accessible information
regarding procedural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. 119

Germany provides accessible information on the requirements for
mutual legal assistance requests.

A brochure entitled "Asset Recovery in German Law" is available on the

StAR Alliance website at

https://star.worldbank.org/sites/star/files/Asset -Recovery -in-German -
Law -%28German%29.pdf _ The brochure is currently being updated.

In addition, as a member of the PC -OC (Committee of Experts on the
Operation of European Conventions on Co  -operation in Criminal Matters)
of the Council of Europe, Germany is providing information about the
procedural requirements in the categories MLA

(https://rm.coe .int/germany -mla -tsp -2019/1680975633 ), extradition
(https://rm.coe.int/germany -extradition -2019/1680977c98 ) and other.

Furthermore, Germany provides information for MLA on the EJN web site:
https://www.ejn  -crimjust.europa.eu/ejn/ToolsCountry/EN/0/277 Different
helpful tools like the EJN  -atlas are available in different languages.

H8Principles 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage
of the broader topics in UNCAC reviews for specific insights on challenging aspects of asset recovery to be

drawn out.

19You may refer to principle 3 in { U dz20iHigh -Level Principles on Mutual Legal Assistance tin providing your
response
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A.19.

Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the

past five years? Please elaborate. If such investigations have been
conducted or such mechanisms have been developed, if possible,

please share examples of successful cases that led to criminal
prosecution and/or the denial of safe haven to a conviction -based
or non -conviction -based confiscation order, and relevant
statistics. 120

In appropriate cases, Germany conducts parallel proceedings with other
countries . The legal basis for the establishment of joint investigation

teams can be found in the IRG as well as in international treaties and
agreements at the level of the EU, the Council of Europe and the United
Nations. In the past five years, German law enforc ement authorities have
often been involved in or established joint investigation teams (JITs) with
several other countries within the EU and outside the EU. Substantial

assets were successfully secured and confiscated during the JITs.

The following figures  are known to the FOJ from the last five years on the
establishment of JITs with German participation:

2020: 4 (until now, plus 16 drafts under evaluation).

2019: 12

2018: 17

2017:12

2016: 9

However, there are no official statistics on Germany's partici pation in JITs.

By way of police information exchange, the German Federal Police Office
(BKA) has also transferred data in extracts from the so -called " to a large
number of EU member states, but also to third countries. It is not known

here whether the fo  reign states have carried out asset absorption

measures based on this data.

20 You may refer to principle 4 in { U dz20High -Level Principles on Mutual Legal Assistance t in providing your

response
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A.20. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

Data on experience with JITs are not available at the Federal Ministry of
Justice and Consumer Protection in Germany, because criminal
prosecution is the responsibility of the Lander.

However, the following case shows very clearly how successful the
setting up of the mechanism of a JIT has been on the "coordinated
crackdown on 'Ndrangheta mafia in Europe":

http://www.eurojust.europa.eu/press/PressReleases/Pages/2018/2018
05b.aspx . Unique joint investigation by judiciary and police forces in the
Netherlands, Italy, Germany and Belgium culminated in the largest
coordinated joint action against an organised criminal group to date in
Europe.

A.21. Has your country developed or re viewed domestic legislation or

practices to enable greater flexibility in providing assistance in
execution of asset recovery requests from other jurisdictions? If

dqQL | L dzLj¢ dz ¢ ULjwdz dz¥ Ljt | | dz6 GLjo dzO QB

Cf. Al and A10

he implementa tion of the Freezing and Confiscation Regulation (see Al
and A12 above) will add to the assistance provided on EU level. This is
complemented by a material reform of domestic rules on asset recovery

notably non -conviction based confiscations have been introduced.

implemented in 2017 (also see Al). With regard to a cross -border context

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of asset recovery an d mutual legal assistance which could be
addressed by the G20 ACWG in the future?

As already mentioned above (Al1l), the challenges are posed by the fact
that the national asset recovery laws in various countries are still at very
different stages of development. In some states, recent reforms have
created a very progressive legal basis for asset recovery. In other states,
reforms are yet to be initiated.

21You may refer to principles 3 and 4 in { U dz20MHigh -Level Principles on Mutual Legal Assistance t in providi ng

your response
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A.23. If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

A.24. Aside from examples already given, has your country
impleme nted any new initiatives related to asset recovery / MLA
which you would like to share with the group?

In Germany, the Directive 2014/41/EU of the European Parliament and of

the Council on the European Investigation Order in Criminal Matters of 3

April 20 14 applies in particular to requests for the cross -border collection
of evidence in criminal investigations. Within its scope of application, it
supersedes the previous international treaties. The Directive provides for

a formalized procedure, e.g. by obli ging all member states to use

uniform forms, and a strict time limit regime.

The German legal practice works very successfully with the European
Investigation Order. The number of incoming and outgoing requests has
increased significantly since the entry into force of the Directive in
Germany. The use of the standard forms, which are available in all
languages of the EU member states, contributes to this development.

B. DENIAL OF SAFE HAVEN

B.1. Please provide a brief overview of the current policies, legal
frameworks and enforcement measures in place for denial of entry
in your country. In particular, has your country defined corrupt
practices or offences triggering denial of entry? Where

Lil | wqQl w3 Ljfdzk ~dA tljm wdzodzwy [ d ~QqQAw wdzp | Js
Aywljs Odzt dzs [ ¢ 3s gof EQMM:- pdzk Gdzwy o [ Ljf dz¢ t

and outline any relevant updates.

Germany conducts border checks within the framework provided by
Schengen law. In doing so, it gives the highest priority to ensuring public
security and order.

Germany has played an active role in the Denial of Entry Experts Network
(DoEEN) by contributing information and comments and transmitting
questionnaires (for example on the legal basis for action). Germany is in
favor of a separation between visa issues and mutual assistance in
criminal matters.
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B.2. If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cy cle review under the UNCAC
Implementation Review Mechanism was published.

Questions relevant to the G20 Common Principles for Action: Denial of
Safe Haven 122

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals un der the laws or policies outlined in
guestion B.1. If possible, please include any relevant statistics. 123

B.4. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for denial of entry
in your country.

B.5. Inthe past five years, has your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt

persons to capture such individual s)? Please provide examples
and available statistics if possible. 124
22 For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not contain
concrete commitments for action by the group.
123You may refer to principles 4 and 5 in { U dz20iCommon Principles for Action: Den ial of Safe Haven t in
providing your response
24 You may refer to principles 6 & 7 in { U dz20rCommon Principles for Action: Denial of Safe Haven t in providing

your response
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B.6. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who
benefited from corrupt acts, as referenced in B.5.

have

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought for C  orruption and Asset Recovery 125

B.7. Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,

please provide a brief overview of resul ts of such a review, and

subsequent action taken. This can be provided in the form of links
to relevant reviews or published work. 126

member states with programmes to open the door to naturalization or
obtaining residence permits against investment.

Thus, in April 2019, the European Commission set up a round of experts

things, common security standards.
So far, four meetings have taken place, the last one in December 2019.
Germany is actively involved in the work of the Expert Group.

The European Commission (Directorate General JUST) aims to continue

us 3J¢ wdz Qquf qd 9Ymfsmefsl gs Tus tsdzp]
3s [Udz MAwQq| dzLjs as3dst L [ Uilentiédsdne Beljs

with the involvement of the EU Member States to e stablish, among other

[U0dz qud qd [Udz gwak|l Qb Wl dzwl¢m us ¢
gUdzg O¢t [ QL 3g~ | Lldwy §L¢ qQw3O3slLjl~ {
implementation initiated.
The Expert Group would als o examine the external dimension of the
Golden visas in greater detail. This applies to third countries, which have
visa-exempt access to the EU and, in some cases, also have rules on the
naturalisation of investments.
Background:

25 Principles 1,2, and 4 -9 contained overlap with principles previously covered int his questionnaire and the work

of the Denial of Entry Experts Network. They are hence not covered here.

126 You may refer to principle 3 in the G20 High Level Principles on Cooperation on Persons Sought for

Corruption and Asset Recovery  t in providing your response.
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Link:
https://ec.europa.e ul/info/sites/info/files/com_2019 12 final_report.pdf

B.8. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such a review.

Holistic questions

B.9. Based on your response to the previous questions in thi S section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

B.10. If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

B.11. Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

C. GENERAL QUESTIONS

C.1. Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State party under
review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
commi tted to making use, on a voluntary basis, of the options in
its terms of reference, including: hosting country visits; involving
the private sector, academia and civil society, including by inviting
them to country visits; publishing the full reports of re views and
self -assessment checklists.

Germany completed both cycles and made public the executive
summaries of both reviews as well as its self -assessment checklist. In
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both cycles Germany hosted country visits and involved the private
sector, academia an d civil society, including by inviting them to the
country visits.

The full reports will be made public after they are finalized. Germany
remains committed to making use: hosting country visits; involving the

private sector, academia and civil society, inc luding by inviting them to
country visits; publishing the full reports of reviews and self -assessment
checklists

C.2. Isyour country party to the OECD Anti -Bribery Convention? If not,

please give an update on steps taken by your country to
participate activel y with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on the status of your country in the OECD

Anti -Bribery Convention peer review process as a country under
review.

Yes. Germany was evaluated by the OECD in Phase 4 of the evaluation
process in June 2018. The regular written follow -up report will be
discussed in December 2020.

C.3. Are there any national developments related to other work
conducted by the ACWG which you would like to h ighlight? Please
outline developments related to one topic.

INDIA

A. ASSET RECOVERY

A.l. Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws
in place that encourage and facilitate international cooperation.
Where applicable, this can be provided in the form of links to other
reviews or published work.

1. India has signed the United Nations Convention Against Corruption
(UNCAC) on 9th December, 2005, and has ratified it on 9th May, 2011.
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While ratifying the Con  vention, the Government of the Republic of
India has declared that international cooperation for mutual legal
assistance under Articles 45 and 46 of the UNCAC shall be afforded
through applicable bilateral Agreements, and where the mutual
legal assistance sought is not covered by a bilateral agreement with
the requesting State, it shall on reciprocal basis, be provided under
the provisions of the Convention.

As on 1st January, 2020, the Government of India has entered into

42 bilateral Mutual Legal Assista  nce Treaties (MLAT) for providing
international cooperation and assistance in criminal matters. The
assistance under MLAT includes locating, restraining and forfeiting

the instruments and proceeds of crime. Thus, in case of countries
with which India has a MLAT, the assistance in recovery and return
of assets is provided under the MLAT and in other cases, it is
provided under the provisions of UNCAC. India can also provide
assistance to countries/jurisdictions with which there is no
agreement on the basis o f reciprocity

The domestic law in India has wide ranging provisions for providing
assistance  for  tracing, attachment,  seizure, freezing,
forfeiture/confiscation and repatriation of assets to comply with

various obligations under UNCAC and MLATSs. These prov isions are
contained in the Criminal Procedure Code, 1973 (Cr. PC) and the
Prevention of Money Laundering Act, 2002 (PMLA).

The Central Bureau of Investigation (CBI) is the specialized agency

in India at the federal level for investigation of cases of cor ruption
under the Prevention of Corruption Act, 1988. The Central Bureau of
Investigation has branches across the country and is a premier
investigative agency dealing with high profile anti -corrruption
investigations, bank fraud investigations, economic o ffences and
special crimes. CBI provides international asset recovery assistance

and may be approached through the Central Authority i.e Ministry

of Home Affairs.

Chapter -VIIA of the Cr. PC containing sections 105A to 105L is a self -
contained code for prov  iding a wide range of assistance in tracing,
identifying, attaching, seizing and forfeiture of property, if a request

in this regard is received from a country/jurisdiction with which

there exists a bilateral/multilateral treaty or on the basis of
reciproc ity.

Where a Court in India has reasonable grounds to believe that any
property obtained by any person is derived or obtained, directly or
indirectly, by such person from the commission of an offence (
inducing criminal offences of corruption), it may mak e an order of
attachment or forfeiture of such property, as it may deem fit under

the provisions of sections 105D to 105J of Criminal Procedure Code.
There is no per -requisite of conviction.

Where the Court has made an order for attachment or forfeiture o f
any property under Sub  -Section (1) of 105 -C CrPC, and such property
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10.

is suspected to be in a contracting State, the Court may issue a
letter of request to a Court or an authority in the contracting State
for execution of such order.

As per section 105 -C of Criminal Procedure Code where a letter of
request is received by the Central Government from a Court or an
authority in a contracting State requesting attachment or forfeiture

of the property in India, derived or obtained, directly or indirectly, by
any person from the commission of an offence committed in that
contracting State, the Central Government may forward such letter

of request to the Court, as it thinks fit, for execution in accordance
with the provisions of sections 105D to 105J CrPC.

The 2018 amendments have added Chapter IV -A to the Prevention
of Corruption Act, 1988 titled "Attachment and Forfeiture of
Property”. This has further strengthened legal provisions for
attachment, administration of attached property and execution of

order of atta chment or confiscation of properties procured by
corruption offences under the Prevention of Corruption Act, 1988.

Fugitive Economic Offenders Act, 2018 has been enacted to deter
economic offenders from evading the process of Indian law by
remaining outside the jurisdiction of Indian courts. The act provides

for attachment of property of a fugitive economic offenders, non
9dss39l3(s GL¢dzQ gdso3¢glif3ds o

disentitlement of the offender from defending any civil cla im.

Similar and even wider provisions for assistance for tracing,
identifying, attachment, seizure, freezing, confiscation and return of
property has been provided under PMLA. Section 60(2) of the PMLA
provides that where a letter of request is received by the Central
Government from a court or an authority in a contracting State
requesting attachment, seizure, freezing or confiscation of the
property in India, derived or obtained, directly or indirectly, by any
person from the commission of an offence unde r a corresponding
law committed in that contracting State, the Central Government

may forward such letter of request to the Director, as it thinks fit, for
execution in accordance with the provisions of PMLA.

The term "contracting State" has been defined in section 55(a) to
mean any country or place outside India in respect of which
arrangements have been made by the Central Government with

the Government of such country through a treaty or otherwise. This

would include countries with which bilateral agree ments such as
MLATs and multilateral agreements such as UNCAC has been
entered into and countries/jurisdictions to whom assistance can be
provided based on reciprocity.

The term "corresponding law" has been defined in section 2(ia) to
mean any law of any  foreign country corresponding to any of the
provisions of PMLA or dealing with offences in that country
corresponding to any of the scheduled offences. The term
"property" has been defined in section 2(v) to mean any property or

133

www.g20.0rg



11.

12.

13.

assets of every description , whether corporeal or incorporeal,
movable or immovable, tangible or intangible and includes deeds

and instruments evidencing title to, or interest in, such property or
assets, wherever located. The term "property" includes property of
any kind used inth e commission of an offence under this Act or any
of the scheduled offences.

The "scheduled offences" are specified in Schedule to the PMLA and
includes a wide range of predicate offences. Thus, the assistance for
asset recovery and return is not restricted to offences of money
laundering but also includes assistance in case of any criminal
offence in other country. These include the following offences
under the Prevention of Corruption Act, 1988

9 Section 7: Offence relating to public servant being bribed

1 Section 7A: Taking undue advantage to influence public
servant by corrupt or illegal means or by exercise of personal
influence

Section 8: Offence relating to bribing of a public servant

Section 9: Offence relating to bribing a public servant by a
commercial organization

9 Section 10: Person in charge of commercial organization to
be guilty of offence

1 Section 11: Public servant obtaining undue advantage,
without consideration from person concerned in proceeding
or business transacted by such public se rvant

1 Section 12: Punishment for abetment of offences
1 Section 13: Criminal misconduct by a public servant
9 Section 14: Punishment for habitual offender

Under section 60(2) of the PMLA, as stated above, the Central
Government on receipt of the request may fo rward the request to
the "Director", who as per notification issued on 1st July, 2005, is the
Director, Directorate of Enforcement. Thus, unlike Cr. PC, where the
request is forwarded for execution to a Court, under PMLA, the
request is executed by Directo r, Directorate of Enforcement, which
is an executive authority. Further, as in the case of Cr. PC, it is not
necessary that a request is made by a Court in the Contracting
State. The requests for assistance can be made by "an authority”
which would mean an officer investigating the criminal offence or
an Adjudicating Authority or any other competent authority in the
Contracting State

Section 60(3) of the PMLA provides that the Director on receipt of

the request from the Central Government, may direct any a uthority
under the PMLA to take all steps necessary for tracing and
identifying such property. Section 60(4) provides that these steps

may include any inquiry, investigation or survey in respect of any
person, place, property, assets, documents, books of a ccount in any
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14.

15.

16.

17.

18.

bank or public financial institutions or any other relevant matters.
Section 60(5) provides that the authority so directed under section
60(3) shall carry out the inquiry, investigation or survey

Section 60(6) provides that the provisions of PMLA relating to
attachment, adjudication, confiscation and vesting of property in

the Central Government contained in Chapter Il and survey,
searches and seizures contained in Chapter V shall apply to the
property in respect of which letter of request i s received from a
court or contracting State for attachment or confiscation of

property

Chapter -11l of the PMLA has provisions for attachment, adjudication
and confiscation of "proceeds of crime" from an offence of money
laundering in India and these prov isions would also be applicable
in cases where request for assistance has been received from a
foreign jurisdiction. Chapter -V of the PMLA vests substantial
powers on the authorities entrusted with the responsibility of
investigation and prosecution of mon ey laundering offence in India
and the same powers would also be available to them for survey,
searches and seizure when a request for assistance is received from

a foreign jurisdiction

Section 60(7) of the PMLA states that when any property in India is
confiscated as a result of execution of a request from a contracting
State in accordance with the provisions of PMLA, the Central
Government may either return such property to the requesting
State or compensate that State by disposal of such property on
mut ually agreed terms that would take into account deduction for
reasonable expenses incurred in investigation, prosecution or
judicial proceedings leading to the return or disposal of confiscated

property

Section 61 of the PMLA provides that every letter of request,
summons or warrant, received by the Central Government from,

and every letter of request, summons or warrant, to be transmitted

to a contracting State under this Chapter shall be transmitted to a
contracting State or, as the case may be, sent to t he concerned
Court in India and in such form and in such manner as the Central
Government may, by notification, specify in this behalf

The Central Government for the purposes of Cr. PC and PMLA is the
IS-II Division of the Ministry of Home Affairs (MHA) wh ich is
designated as the "Central Point of Contact”" for bilateral treaties
such as MLATs and multilateral treaties such as UNCAC. The request

for assistance for recovery of assets and its return is received by the
Central Authority i.e. IS -1l Division of t he MHA which examines
whether the request is complete and fit to be executed in India. In

case the request is found to be fit for execution, the Central
Authority sends it for execution through AD (IPCC), CBI to the
Interpol Liaison Officers (ILO), of Stat  e/UTs or the law enforcement
agency concerned such as the Directorate of Enforcement.
Whenever the Central Authority of India decides that the request
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A.2.

should be refused or postponed for the execution, it promptly
intimates the same to the Requesting Countr y.

19. The Ministry of Home Affairs issues detailed guidelines on
procedures to be followed on mutual legal assistance in criminal
matters including on how to handle the incoming requests. This
guideline/natification has been issued as per Chapter -VIIA of the Cr.
PC and section 61 of the PMLA and the latest guideline issued on
4th December, 2019, is available in the public domain.

http:/ /164.100.117.97/WriteReadData/userfiles/ISII_Comprehensi
veGuidelinesMutualLegalAssistance_17122019.pdf

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of

cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form

of links to other reviews or published work.

STAR DATA COLLECTION: INTERNATIONAL ASSET RECOVERY EFFORTS
IN CORRUPTION CASES, 2010 R2019 for statistical detai Is.

A few examples of assistance provided by India for recovery and return of
assets are summarized below

(@) A request for confiscation and return of property has been received

from USA. In this case, the Court of Additional Chief Metropolitan
Magistrate , 3rd Court, Esplanade, Mumbai, India, passed an order on
12.3.2019 in Case No. 152/Misc./2019, on an application made by the State,
through CBI (Central Bureau of Investigation), ACB (Anti Corruption
Bureau), Mumbai, as per Article 17 of the MLAT between India and USA for
the repatriation of the proceeds of crime. As per the details available in the

order, the accused were charged in the Western District of Washington

with bank fraud and other offenses, in violation of US criminal statute. On
21.7.2006, the accused, in plea agreement, pleaded guilty of bank fraud

and agreed to pay USD 2,190,209.71 in restitution. The accused admitted in

the plea agreement that they had devised and executed the bank fraud
scheme and agreed to the forfeiture of any or all the property real or
persona, constituting or derived from any proceeds, they obtained directly

or indirectly as a result of the bank fraud scheme. In judgment dated
20.10.2006, the accused were sentenced to prison term of 46 months and
ordered to pay USD 2,1 53,637.90 in restitution. On a request from US
Authorities on 28.10.2006, the CBI, ACB, Mumbai carried out the
investigation, identified the bank accounts held by the accused in India

and requested the bank authorities to freeze the operations. The US

Auth orities through a request dated 25.6.2008 requested for repatriation

of the crime proceeds deposited in the bank account which pertains to

crime committed by the accused in United States. After the above -
mentioned order by the Mumbai Court, the amount stan ding in the bank
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A.3.

accounts along with interest was transferred to the bank accounts
specified by the US Authorities in June, 2019

(b) Natarajan R Venkataraman was sentenced to 15 years in Prison by

a New York Court in July, 2008, for siphoning off Governmen t Money to
the tune of USD 9 million, most of which was intended to help identify

victims of 9/11 attacks. He was also ordered to pay USD 2.97 million in
restitution and forfeiture. On request of US Authorities, the amounts
standing in his bank accounts in State Bank of India was frozen and was
returned to the bank accounts specified by US Authorities to the tune of

USD 223,630.85 on 3.6.2011 and USD 381,444.23 on 14.10.2015

(© Alok Dhanda was jailed at Newcastle Crown Court in 2014 on the
grounds that he  convinced victims they were buying property in India but
actually spent their investments on gambling, holidays and an
extravagant lifestyle. On the request of UK Authorities, two fixed deposits

with State Bank of India amounting to INR 8,041,463 and INR 8 ,278, were
frozen. The Special Judge, North Goa, Panaji, through an order dated
28.11.2019, on an application made by Central Bureau of Investigation, Anti
Corruption Branch, Goa, for execution of supplementary letter of request

issued by Crown Prosecution Service, UK Central Authority, ordered that

the above -mentioned fixed deposits, along with interest, may be
transferred to the account of HM Courts and Tribunal Service. The Central

Bureau of Investigation has written to the State Bank of India for transf er
of funds and the bank has referred the matter to their legal department

(position as on June, 2020)

If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance  framework related to
corruption in your country sinc e the executive summary/country
report under the UNCAC Implementation Review Mechanism and

the latest version of your FATF Mutual Evaluation report was
published.

The Mutual Evaluation Report of India by FATF/APG was adopted on 24 "
June, 2010 and it is a vailable in public domain at http://www.fatf -
gafi.org/media/fatf/documents/reports/mer/MER%20India%20full. pdf .
The 8™ follow up report and progress on action plan adopted by FATF in
June, 2013 is available in public domain at http://www.fatf -
gafi.org/media/fatf/documents/reports/mer/India_ FUR8_2013.pdf . The
executive s ummary under the UNCAC Implementation Review
Mechanism for the first cycle published on 2 ndJuly, 2020, is at
https://uncaccoalition.org/wp -content/uploads/V2003403e.pdf

Key updates to the asset recovery and mutual legal assistance framework
related to corruption and money laundering are summarized below

9 The Prevention of Corruption Act, 1988 (P.C. Act) has been amended
in 2018 to strengthen the legislative and administrative framework
to curb corruption. The amendments include the following
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gratific ation whatever, other than legal remuneration, not being

limited to gratifications measurable in monetary terms implying

that even non -monetary considerations such as gifts and favors

are also covered

For addressing supply side of bribery and corruption, it has been
provided that any person who gives or promises to give an
undue advantage to another person or persons, with intention

to induce a public servant to perform improperly a public duty

or to reward such public servant for the improper performance

of public duty shall be punishable with imprisonment for a term

which may extend to seven years or with fine or with both. This

would, however, not apply where a person is compelled to give

such undue advantage

The concept of corporate liability has been introduced by
Qdz3s3s0 [Udz [dzwt TgQttdzwg3Lj, Qqud
company or partnership incorporated in India and carrying on
business in India or outside India, but also a body or partnership
incorporated or formed outside India but carrying o n business
in India. Specific provisions for offences committed by
commercial organizations and persons associated with it has

been introduced providing that if a commercial organization
commits any of the offences listed out in the P.C. Act with the

inte ntion to obtain or retain business or obtain or retain an
advantage in the conduct of its business, then such commercial
organization shall be punishable with fine. Further, if such an
offence is proved to have been committed with the consent or
connivance of any director, manager, secretary or other officer

of the organization, then such person shall also be prosecuted

under the P.C. Act.

Timelines for completion of trial for corruption cases have been
specified

Punishment has been increased from a minim um
imprisonment term of six months to three years, and from a
maximum of five years to seven years, with or without fine.
Punishment for abetment of offences has also been increased

by the same quantum.

bUdz ¢gq| dz qdo T| wdz03 glLjf dz Qo d dzshgedrt
expanded to include several additional offences under the P.C.

Act

It has been provided that save as otherwise provided under
PMLA, the provisions of the Criminal Law Amendment
Ordinance, 1944 shall, as far as may be, apply to the attachment,
adminis tration of attached property and execution of order of
attachment or confiscation of money or property procured by

means of an offence under the P.C. Act.

Where a Court in India has reasonable grounds to believe that any

property obtained by any person is derived or obtained, directly or

indirectly, by such person from the commission of an offence ( inducing
criminal offences of corruption), it may make an order of attachment or
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forfeiture of such property, as it may deem fit under the provisions of
section s 105D to 105J of Criminal Procedure Code. There is no per -
requisite of conviction.

As per section 105 -C of Criminal Procedure Code where a letter of request

is received by the Central Government from a Court or an authority in a
contracting State reques  ting attachment or forfeiture of the property in

India, derived or obtained, directly or indirectly, by any person from the
commission of an offence committed in that contracting State, the

Central Government may forward such letter of request to the Court ,asit
thinks fit, for execution in accordance with the provisions of sections 105D

to 1053 CrPC.

India has Mutual Legal Assistance Treaties with several countries involving
provisions for making request made for assistance in securing the
forfeiture or  confiscation of proceeds or instruments of crime. Such
assistance shall be given in accordance with the law of the Requested

State by whatever means are appropriate. This assistance may include
giving effect to an order made by a court or othercompetent au thority in
the Requesting State or submitting the request to acompetent authority

for the purpose of seeking a forfeiture or confiscation order in the
Requested State.

Few Instances:

i) TREATY BETWEEN THE REPUBLIC OF INDIA AND AUSTRALIA ON
MUTUAL LEGAL ASS ISTANCE IN CRIMINAL MATTERS

ARTICLE 20(3) The Requested State shall, to the extent permitted by its
law, give effect a final order forfeiting or confiscating the proceeds or
instruments of crime made by a court of the Requesting State.

i) AGREEMENT BETW EEN THE REPUBLIC OF INDIA AND THE KINGDOM
OF BAHRAIN ON MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS

Article 12(2)

A request may be made for assistance in securing the forfeiture or
confiscation of proceeds or instruments of crime. Such assistance shall be
given in accordance with the law of the Requested State by whatever
means are appropriate. This assistance may include giving effect to an
order made by a court or other competent authority in the Requesting

State or submitting the request to a competent a uthority for the purpose
of seeking a forfeiture or confiscation order in the Requested State.

i) TREATY BETWEEN THE REPUBLIC OF INDIA AND THE RUSSIAN
FEDERATION ON MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS

Article 12(2)

A request may be made for assistance in securing the forfeiture or
confiscation of proceeds of crime, including funds for pur poses of
terrorism. Such assistance shall be given in accordance with the law of the
Requested Party by whatever means appropriate. This may include giving

effect to an order made by a court or other competent authority in the
Requesting Party or submittin g the request to a competent authority of
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the Requested Party for the purpose of seeking a forfeiture or confiscation
order in the Requested Party.

iv) TREATY BETWEEN THE REPUBLIC OF INDIA AND THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA ON

MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
Article 15(5)

The Requested State shall, to the extent permitted by its law, give effect

to or permit enforcement of a final order forfeiting or confiscating the
proceeds or instruments of crime made by the Requesting State or take
other appropriate action to secure the proceeds or instruments of crime
following a request by the Requesting State.

91 Lokpal and Lokayuktas Act, 2013 has been enacted which provides
for the establishment of a body of Lokpal for the Union and
Lokayu kta for States to inquire into allegations of corruption against
certain public functionaries and for matters connected therewith or
incidental thereto. The body of Lokpal has been statutory envisaged
to bring in place a more effective mechanism to receiv e complaints
against public servants including high functionaries and to inquire
into them and take follow up action to effectively curb corruption.

With the appointment of its Chairperson, a former Supreme Court
Judge and 8 other members including four ju dicial members, the
institution of Lokpal has been operationalized and will be
instrumental in checking big ticket corruption by operating within
statutory timelines.

I Recognizing the limitations of the Income -tax Act, 1961, etc. in
dealing with black  money stashed abroad, the Government of India
enacted a comprehensive and a more stringent new law [Black
Money (Undisclosed Foreign Income and Assets) and Imposition of
Tax Act, 2015] that has come into force w.e.f. 01.07.2015. Its salient
features are as under:

1 Separate taxation of undisclosed foreign income and assets
1 More stringent concealment penalties (equal to three times the
amount of tax payable)

1 Rigorous imprisonment up -to 10 years with fine for willful
attempt to evade taxes, etc. in relation to undisclosed foreign
income/assets

1 The offence of tax evasion under the new law has been made
non -compoundable

1 Most importantly, for the first time, this law has included the
offence of willful attempt to evade tax etc. in relation to
undisclosed foreign  income/assets as a Scheduled Offence under
the Prevention of Money  -laundering Act, 2002 (PMLA) enabling
attachment and confiscation of the proceeds of crime of willful
attempt to evade such tax, etc. i.e. the black money stashed
abroad, eventually leading to recovery of such undisclosed
foreign income and assets/black money stashed abroad. Further,
PMLA has been amended through the Finance Act, 2015 enabling
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attachment and confiscation of property equivalent in value held
within the country.

I The Benami Tran sactions (Prohibition) Act, 1988 (old Act) has been
on the statute book since more than 28 years, the same could not be
made operational. With a view to providing effective regime for
prohibition of benami transactions, the old Act was amended and
renamed as Prohibition of Benami Property Transactions Act, 1988
(PBPT Act) which came into effect from 1 s November, 2016. The PBPT
Act defines benami transactions, prohibits them and further
provides that violation of the PBPT Act is punishable with
imprisonmen t and fine. The major consequences under the Act
include confiscation of any property which is subject matter of
Benami transaction and rigorous imprisonment up -to date 7 years
and fine up -to 25% of the fair market value of the property. An
appellate mecha nism has been provided under the PBPT Act in the
form of Adjudicating Authority and Appellate Tribunal.

1 Through Finance (No.2) Act, 2019, with effect from 1.8.2019, several
amendments have been made in the Prevention of Money
Laundering Act, 2002 (PMLA) with a view to strengthen its provisions
which includes the following

91 A clarificatory Explanation was add ed in section 3 of the PMLA to
clarify that a person shall be guilty of offence of money
laundering if such person is found to have directly or indirectly
attempted to indulge or knowingly assisted or knowingly is a
party or is actually involved in one or more of the following
processes or activities connected with proceeds of crime, namely
(a) concealment; or (b) possession; or (c) acquisition; or (d) use; or
(e) projecting as untainted property; or (f) claiming as untainted
property, in any manner whatsoe ver. Thus, after this amendment,
it is not necessary that for committing an offence of money
laundering, the person concerned should project or claim the
proceeds of crime as untainted property, it is enough if he is
directly or indirectly involved in any process of activity connected
with the proceeds of crime including its concealment,
possession, acquisition or use.

9 It has also been clarified through an amendment in section 3 of
the PMLA that the process or activity connected with proceeds of
crime is a continuing activity and continues till such time a
person is directly or indirectly enjoying the proceeds of crime by
its concealment or possession or acquisition or use or projecting
it as untainted property or claiming it as untainted property in
any man ner whatsoever. Thus, it has been clarified that the
money laundering cannot be interpreted as a one -time
instantaneous offence that ceases with the concealment or
possession or acquisition or use or projection of the proceeds of
crime as untainted proper  ty or claiming it as untainted. A person
shall be considered guilty of the offence of money laundering for
as long as the said person is enjoying the "proceeds of crime".

1 Section 2(u) of the PMLA defines "proceeds of crime" and through
a clarificatory Expl anation, for the removal of doubts, it has been
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clarified that "proceeds of crime" include property not only
derived or obtained from the scheduled offence but also any
property which may directly or indirectly be derived or obtained

as a result of any cri minal activity relatable to the scheduled
offence. Thus, the scope of the expression "proceeds of crime" has
been widened significantly and would not only include properties
derived or obtained from the scheduled offence but also any
property which may dir  ectly or indirectly be derived or obtained
as a result of any criminal activity relatable to the scheduled
offence. Thus, the money laundering offences can be
investigated independently without necessarily requiring
investigation of predicate offence.

I Through an amendment in section 17 and 18 of the PMLA, it has
been provided that the powers of search and seizure and search
of persons would not be contingent upon forwarding a report to
the Magistrate under section 157 of the Criminal Procedure Code,
1973, or filing of a Prosecution Complaint by the predicate agency

T An amendment in section 44 of the PMLA was carried out to
clarify for the removal of doubts that the jurisdiction of the Special
Court, while dealing with an offence under the PMLA, will not be
dependent upon any order passed in respect of the schedule
offence. Thus, even if an accused is discharged/acquitted from
scheduled offence, the trial for the offence of money laundering
will continue. This also means that while proving the property is
the proceed of crime, it is not necessary that a person be
convicted of a predicate offence.

9 It has been clarified through an amendment in section 45 of the
PMLA for the removal of doubts, that the offence of money
laundering are cognizable and non -bailable offences and thus
the officers of the Enforcement Directorate have the powers to
arrest subject to certain conditions

i Ea[Iier, in 2018, an a[nendment in PMLA has been made to state
JUL{ 30 [Udz T| wqgdzdzQ¢ Qb6 guw3tdzt |
India, then the property equivalent in value held within the

gqQAsf{wr Qqu LiGwdaLiQ §3L] Gdz gds¢30dz

1 The Fugitive Economic Offenders Act (FEOA) has been enacted in
2018 for taking measures to deter fugitive economic offenders from
evading the process of law in India by staying outside the
6Aw3¢03gf3ds¢ Qb usQ3Ls >qhAwf¢rm pU
Jo o0dzs Qdzwt Lj¢ Ljse 3s0Q38B30QALJL LjOLj3s¢
relation to Scheduled Offence has been issued by any court in India
and who has left the country so as to avoid criminal prosecution, or
being abroad, refuses to return to face criminal prosecution. This law
lays down measures to empower authorities to attach and
confiscate proceeds of crime and properties associated with
economic  offenders in the event of such offenders becoming
fugitives from the law enforcing authorities and judicial processes, if
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the amount involved is more than INR 1 billion. This law makes two
special provision:

personal properties owned by such fugitive economic offender and
allowing disposal of all such properties through a court procedure.
1 Judicial recourse may be debarred till such time as the fugitive

any civil proceeding before it, may disallow such individual, who has
been declared as a fugitive economic offender from putting
forward or defending any civil claim.

9 Confiscation of all properties which are proce eds of crime, and

economic offender submits to the court . The court or a tribunal, in

Questions relevant to the Nine Key Principles on Asset Recovery 1?7

A.4. Has your country engaged in the proactive pursuit of cases, for
example through peer -to -peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible 128,

Yes. The agencies investigating corruption and money laundering cases
reach out to their  counterpart in other countries at an informal level. The
Central Bureau of Investigation (CBI) is also the National Central Bureau
(NCB) in India for INTERPOL and facilitates informal cooperation among

INTERPOL channels. The agency also has an International police
cooperation unit. Requests related to asset freezing are sent regularly
through INTERPOL channels. CBI also facilitates international asset

INTERPOL. Informal cooperation through International Police Liaison
Officers based in India is also facilitated by International Police
Cooperation Unit of CBI at New Delhi. The Directorate of Enforcement has
informal cooperation for asset recovery with CARIN Network including
ARIN-AP. In few cases, the officers in the enforcement agencies has
established direct contacts both before and after making the mutual legal
assistance (MLA) requests and LRs. Informal cooperation for the purpo

of intelligence has also been obtained through Embassies/Liaison Officers

of law enforcement agencies.

law enforcement agencies including in corruption case s through

recovery efforts through the Global Focal Points Network of StAR

Ses

2\Ne have not referencedcontent covered by the majority of principles for the following reasons:

9 Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

9 Principle 3: Covered in  the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.

9 Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broader topic i n UNCAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.

QA tLjmn wdzddzwy [ | w3sg3|Ldzo ¢+ Lis® tdz 3s J[Udz T-3sdz ~ dza

d&w3sg3| ) dz
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A.5. If possible , please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

The barriers/constraints  include the following

I The international financial system enables rapid transfer of finances
across financial centres in different international jurisdictions.
Rapid identification, interception and freezing of assets across
jurisdictions is vital for pau  sing liquidation of proceeds of crime in
corruption cases. There are delays and impediments in formal
channels of Mutual Legal assistance with fast identification and
rapid freezing of assets which are proceeds of crime. It will be
beneficial to utilize ex isting channels like INTERPOL for assistance
with rapid identification of assets and take up rapid freezing at an
initial stage. This may be followed up with formal MLA request for
asset recovery.

1 Identification of the agency/officers for providing the ass istance on
an informal basis/peer -to-peer outreach

9 Lack of clarity of the legal basis in domestic and international
legislative and regulatory framework for facilitating informal
cooperation both at pre and post MLA stage

1 Not having bilateral or multilat eral MoUs between respective
agencies in a standardized format

1 Information obtained through informal channels may not have any
evidentiary value

A.6. Has your country established focal points of contact for law
enforcement to facilitate  formal and informal communication in
asset recovery cases? Please elaborate. 129

For formal communication in all criminal matters, the IS -1l Division of the
Ministry of Ho me Affairs (MHA) is the focal point of contact which is
Qdz¢ 3 Os Ljf dzQ Ljo JUdz T>dzs J wLjf, &ad3s{ qo >
MLATs and multilateral treaties such as UNCAC. The Central Bureau of
Investigation (CBI) is also the National Central Bureau (NCB) in India for
INTERPOL and facilitates informal cooperation among law enforcement
agencies including in corruption cases through INTERPOL channels. The
agency also has an International police cooperation unit. CBl is also a focal

point for internatio  nal assistance through StAR  -INTERPOL Global Focal
Points Network. To strengthen this network, India had hosted Sixth Global

Focal Point Conference on Asset Recovery for facilitating formal and
informal cooperation among international asset recovery practit ioners.
The Directorate of Enforcement has informal cooperation for asset
recovery with CARIN Network including ARIN -AP.

129¥ ou may refer to principle 7b in [ Udz T- Fsduj3dzg3| | dzo¢ (s in pyopiding yourdegparselzuy -
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A.7.

A.8.

If possible, please provide an overview of constraints or barriers
you have encountered (if any ) in establishment of these focal
point s.

The Central Bureau of Investigation (CBI) is also the National Central
Bureau (NCB) in India for INTERPOL and facilitates informal cooperation
among law enforcement agencies including in corruption cases through
INTERPOL channels. The agency also has an International police
cooperation unit. CBI is also a focal point for international assistance
through StAR -INTERPOL Global Focal Points Network. To strengthen this
network, India had hosted Sixth Global Focal Point Conference on Asset
Recovery for facilitating formal and informal cooperation among
international asset recovery practitioners. Some of the barriers include:

i) Rigidities of legal systems and long delays in receipt of assistance from
some international jurisdictions for request for rapid asset freezing and
initiation of asset recovery proceedings.

i) Identification and Authentication of assets and establishing their links
with proceeds of crime can be difficult if sufficient assistance is not
rendered by international focal points.

iii) Assistance of Focal points is needed to navigate the legal framework
for asset recovery and adherence of legal pre requisites across
international jurisdictions for asset recovery.

al dzLjd dz | wqs3 Qdz Lj Gw3dzo (dtsdzwyts3 dzf Qo
use o f existing networks (policy or operational), such as UNCAC

COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi -juri sdictional cooperation over the past five years. For
example, this may include the frequency of use, platforms which

are most employed and the extent to which use has facilitated
resolution of asset recovery cases. 130

Representatives of Law Enforcement Agen cies dealing with corruption
and money laundering, i.e., Central Bureau of Investigation and
Directorate of Enforcement attend meetings and workshops organized by

UNCAC COSP and its subsidiary bodies, Interpol/StAR etc. India is one of

the active members o f INTERPOL and provide widest range of assistance

in criminal matters through the network of National Central Bureau. The

sixth Global Focal Point Conference on Asset Recovery was conducted by

CBI in New Delhi in 2015 and large number of international prac titioners
in asset recovery had participated. Informal assistance for identification of
assets is also provided through CARIN Network.In order to promote

agency to agency cooperation in corruption investigations, the CBI has

~dAw g

130You may refer to principle 7c in [Udz T-3sdz "~ dzz & w3sg3| | azpour@rswetsprovitgd ungergrd] ts dzw 7 t
54(1)(c) of your second cycle UNCAC reviewin providing your response
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signed a MoU with the Anti ~ -Corr uption Commission of Bangladesh on 8 i
February, 2019. The CBI and the Directorate of Enforcement may enter
into more such agency to agency cooperation agreements in future.

A.9. If possible, please provide an overview of constraints or barriers
you have enco untered (if any) in use of these networks.

To add dynamism and rapidity to the international asset recovery efforts,

there is immediate need to have a continuing working arrangement

among agencies and expert practitioners involved in investigation and

pros ecution of anti -corruption cases and recovery of assets. Agency -to -
Agency cooperation amongst Law Enforcement Agencies dealing with
Corruption and Money Laundering is not well established. Strengthening

Agency -to-Agency cooperation amongst Law Enforcement Agencies
dealing with Corruption and Money Laundering will facilitate faster
information sharing and operational action on asset recovery. Such a
cooperation at a bilateral, multilateral or regional level would promote

faster information exchange, criminal intelligence sharing, evidence
collection, forming joint investigation teams and for curtailing and
confiscating proceeds of crime from corruption and money laundering.

A.10. Please comment on whether your country allows for non -
conviction based (NCB) confisc ation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of successful cases wusing this
technique 3

Under the Indian laws, generally t he assets can be confiscated/forfeited
only after conclusion of criminal trial and conviction. However, under
certain situations, assets can be confiscated/forfeited without conviction

as explained below.

Criminal Procedure Code.

Where a Court in India has reasonable grounds to believe that any
property obtained by any person is derived or obtained, directly or
indirectly, by such person from the commission of an offence ( inducing

criminal offences of corruption), it may make an order of attachmen t or
forfeiture of such property, as it may deem fit under the provisions of
sections 105D to 105J of Criminal Procedure Code. There is no per -
requisite of conviction.

Where the Court has made an order for attachment or forfeiture of any
property under Su b-Section (1) of 105-C CrPC, and such property is
suspected to be in a contracting State, the Court may issue a letter of
request to a Court or an authority in the contracting State for execution of

such order.

3% ou may refer to principle 4 in {Udz T-3sdz " dzz 8 w3sg3| | idzprovidisg youbréspafise wdzg Qs dzwr t
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As per section 105 -C of Criminal Procedure C  ode where a letter of request
is received by the Central Government from a Court or an authority in a
contracting State requesting attachment or forfeiture of the property in

India, derived or obtained, directly or indirectly, by any person from the
commis sion of an offence committed in that contracting State, the
Central Government may forward such letter of request to the Court, as it
thinks fit, for execution in accordance with the provisions of sections 105D

to 1053 CrPC.

Instances:

1. A request was made from US Authorities on the basis of Bilateral
Mutual Assistance Treaty for remission of crime proceeds back to USA
from the accounts of the subject.CBI acted way of freezing of bank
accounts through court orders as per Indian Law. Subsequently, an
amo unt of US $ 1410 and US $ 71550 have been transferred on
26.06.2019 from India (Indusland Bank) to the bank account in Wells
Fargo Bank through SWIFT transfer as per the request of US
Authorities in accordance with Article 17 of Bilateral Treaty and Chapte
VII A of CrPC.

2. Arequest was made from US Authorities for Assistanceon the basis of
Bilateral Mutual Assistance Treaty in restraining, forfeiting and
returning to the US more than $ 5,00,000 from the account of State
bank of India, Bangalore. CBI acted o n the request and on 03.06.2011,
US $ 223,630.85 remitted to the designated US Account in furtherance
with the request made by US Authorities. Further, on 14.10.2015 total US
$ 3,81,444.23 remitted to designated US account.

3. Arequest was made from UK A uthorities to give full legal effect to a
restraint order and in this case to freeze all money Rproperty and bank
accounts held in India. Request was made on the basis of Bilateral
Agreement between India and U.K., UNTOC and UNCAC. CBI took

stepsonthe wdzwA dzdp { QO [ Udz a° ! AL 0QqQw3{ 3 dzd n

Judge at North Goa vide Order dt. 28.11.2019 directed for transfer of two
fixed deposit receipts totaling to Rs 80,41,463/ - and an amount of Rs
8,278/ - held in the bank account of SBI in the name of subject along
with interest to the account of HM Courts & Tribunal Service.

The Fugitive Economic Offenders Act, 2018 (FEOA) has the provisions for
attachment and confiscation of the "proceeds of crime". The objective of
FEOA is "to provide for measure s to deter economic offenders from
evading the process of law in India". It focuses on certain specified
economic ("scheduled") offences (as included in the schedule), the value
involved wherein exceeds the minimum threshold (Rs. one billion), the
focus of attachment leading to confiscation, upon declaration of a person

as "fugitive economic offender" being on the "proceeds of crime". The
definition of the expression "proceeds of crime" under this law is similar to

that of identical clause in the Prevention of Money Laundering Act, 2002
(PMLA). A person is declared fugitive economic offender if the special
court finds that a warrant for his arrest in relation to a scheduled offence
having been issued by any court in India he "has left India so as to avoid
criminal prosecution” or being abroad "refuses to return” to India "to face
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criminal prosecution”. The property which can be attached and
confiscated under this law would be the one acquired by the "proceeds of
crime" or the value thereof, it including benam i property held in India or
abroad, even if such property were to be not "owned by the fugitive
economic offender".

After the court declares, by an order in writing, that an individual is a
fugitive economic offender, it may order that the proceeds of cri me in
India or abroad, whether or not such property is owned by the fugitive
economic offender and any other property or Benami property in India or

abroad, owned by the fugitive economic offender stand confiscated to the

Central Government.

Under the FEO A, the confiscation of property is not dependent on
conviction of the accused and the only condition is that he is declared as

a "fugitive economic offender”, which has been defined in section 2(f) to

mean "any individual against whom a warrant for arrest in relation to a
Scheduled Offence has been issued by any Court in India, who (i) has left

India so as to avoid criminal prosecution; or (ii) being abroad, refuses to
return to India to face criminal prosecution.". Thus, the confiscation under

the FEOA is a non -conviction based confiscation.

The Directorate of Enforcement has filed application under Fugitive
Economic Offenders Act, 2018, against eleven persons as on 1.9.2020. The
Special Court in Mumbai has already declared two persons as fugitives

(Vijay Malaya in January, 2019 and Nirav Modi in December, 2019). Further,

the Special Court, Mumbai, in June, 2020, has ordered confiscation of

assets of Nirav Modi of about INR 327 crores, which is a case of non -
conviction based asset confiscation.

Section 8(5 ) of the Prevention of Money Laundering Act, 2002 (PMLA)
provides that where on conclusion of a trial of an offence under the PMLA,

the Special Court finds that the offence of money -laundering has been
committed, it shall order that such property involved in money -
laundering or which has been used for commission of the offence of
money -laundering shall stand confiscated to the Central Government.

Thus, normally confiscation of any property involved in money -laundering
can take place only after the conclusi on of trial by the Special Court.
However, section 8(7) of the PMLA provides that where the trial under the

PMLA cannot be conducted by reason of the death of the accused or the
accused being declared a proclaimed offender or for any other reason or

having commenced but could not be concluded, the Special Court shall,

on an application moved by the Director may pass appropriate orders
regarding confiscation or release of the property, as the case may be,

involved in the offence of money -laundering after hav  ing regard to the
material before it. Thus, in exceptional cases, Aand in accordance with
lw{3gldz "1 06+ POgP Qqd [Udz g->!>L | wql

criminal conviction in cases in which the offender cannot be prosecuted
by reason of death, flig U Qquw LjGddzsgdz Quw 3s qJ Udzy

pUdz E3wdzg f QuLjfdz Qd Msdqugdztdzs ] ULjo g
without conviction of the accused by applying section 8(7) of the PMLA. A
case study in this regard is presented as under:
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On 3"February, 200 6, a person namely Nasir Shafi Mir S/o Sh.
MohdShafi Mir R/o Lal Bazar, Bursha Mohalla, Srinagar (J & K) was
apprehended near D - 146, Defence Colony and on his personal
search the following items were recovered (i) 2 KGs black
granulated coloured explosi ve RDX concealed in double black
coloured polythence bag, (ii) one ABCD Electronic timer; (iii) One

Edzf Qs LjfQuL 63tP Asdz 483¢q), +tLjOdz T
by Narinco Cal 30 Mause, (v) six live cartridges of 30 caliber, (vi) 10
bundles of rupees 1000 notes each containing 100 notes (Rs. 1
million) and (vii) Rs. 4.5 million in a blue coloured Airbag from the

front seat of the Car on which the said Nasir Shafi Mir came to the

said place.

On interrogation, Nasir Shafi Mir disclosed that he was work ing for
a banned militant organization Hizbul Muzahideen and for Mir
WaizUmmar Farooq, Chief of Hurriyat Conference, J & K; that, on the
direction of one Sayed Salahuddin, Chief of Hizbul Muzahideen
terrorists outfit, the consignment of explosive was deliv ered to him
on 02.02.2006 by one Latif and the same was to be delivered by him

to one Zahoor of Hiz -bulMuzahideen from the place where he was

apprehended.
On his further interrogation, it was revealed by him that he had
collected the consignment of Rs. 5 .5 million from a hawala operator

and out of the same, he was to deliver Rs. 1 million to Zahoor along
with the recovered explosive, Arms and Ammunition and 4 million

was to be sent to J & K for disbursement to various outfits and the
remaining Rs. 500,000 was for his own expenses

During investigation it was revealed that Sh. Nasir Mir was working

for a banned militant organization Hizbul Muzahideen and also for

Mir WaizUmmar Farooq, Chief of Hurriyat Conference, J & K.

Rupees 5.5 million recovered and sei  zed on 3rd February, 2006 from

Nasir Shafi Mir was received through an un -authorized and un -
recognized channel i.e. Hawala Operator from Connaught Place
Area of New Delhi. This amount,

obtained/concealed/acquired/taken into possession by Sh. Nasir

Shafi Mi r, was meant for commission of terrorist activities relating

to scheduled offence of PMLA. Hence, the said amount of Rs. 5.5
£3,13Qs Gdzgljtdz T| wqgdzdzQ¢ 406 gw3t dz
A prosecution complaint was filed on 18th March, 2014 in the special

court of PMLA. Through an order dated 23rd February, 2016, the
0Qst GLdz | AQOdz gQsd3¢glLjfdQ® [Udz LjtQq
section 8(7) of the PMLA and directed the special cell of Delhi Police

to hand over the seized currency to the Directorate of Enforcement

as the accused isa Proclaimed Offender

The seized Currency amounting to Rs. 5.5 million was taken over

from Special Cell, Delhi Police on 16th September, 2016 and the said
amount was deposited in the Bank Account of the Joint Director,

Delhi Zonal Office
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I The accused has no t been convicted but still the proceeds of crime
stands confiscated to the Central Government and thus this case is
an example of non -conviction -based confiscation as contemplated
in Article 54(1)(c) of the UNCAC

Under both PMLA and FEOA, corruption offences are scheduled or
predicate offence which includes the following offences under the
Prevention of Corruption Act, 1988

9 Section 7: Offence relating to public servant being bribed

I Section 7A: Taking undue advantage to influence public servant
by corrupt or illegal means or by exercise of personal influence

1 Section 8: Offence relating to bribing of a public servant

1 Section 9: Offence relating to bribing a public servant by a
commercial organization

1 Section 10: Personin charge of  commercial organization to be guilty
of offence

9 Section 11: Public servant obtaining undue advantage, without
consideration from person concerned in proceeding or business
transacted by such public servant

T Section 12: Punishment for abetment of offences

1 Section 13: Criminal misconduct by a public servant

1 Section 14: Punishment for habitual offender

Section 5 of the Benami Property Transactions Act, 1988 (Benami Act)
provides that any property, which is subject matter of benami transaction,

shall be liable t o be confiscated by the Central Government. The "benami
property" means, as per section 2(8) of the Benami Act, a property which

is "the subject matter of a benami transaction” and also includes the
proceeds from such property. The expression "benami trans action" is
defined in section 2(9) of the Benami Act to connote a transaction or an
arrangement where the property is transferred to or held by one person

while the consideration for the same is provided or paid by another, it

being held for the "immediate or future benefit" of the latter, subject to
certain exceptions. If the Adjudicating Authority has held any property as

benami property, the Adjudicating Authority under section 27 of the

Benami Act, shall after giving an opportunity of hearing to the con cerned
person, pass an order to confiscate the attached property. Since the order

of confiscation is passed by the Adjudicating Authority and not by the

Special Court, confiscation is not dependent on the conviction of the
accused and thus itis also anon  -conviction based confiscation.

A.11. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

i) Insufficient details substantiating the request are provided by
Requesting Jurisdiction which ma y create impediments in obtaining
requisite court orders.
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i) Lack of sufficient reciprocity in rendering similar assistance by several
international jurisdictions when asset recovery requests are made.

A.12. If possible, please provide an overview of any other new measures
your country has  implemented  which allow for increased flexibility
in asset recovery, andwhich could be beneficial to share with the

group.

As explained in answer to A3, The Prevention of Co rruption Act, 1988 (P.C.
Act) has been amended in 2018 to strengthen the legislative and
administrative framework to curb corruption. The provisions of Fugitive
Economic Offenders Act, 2018, Black Money (Undisclosed Foreign Income

and Assets) and Impositio  n of Tax Act, 2015 and the Benami Transactions
(Prohibition) Act, 1988, are the new measures implemented by India and

which may be considered by the group for adoption

A.13. Has your country established specialized asset recovery teams of
investigators and pr  osecutors? 2 If so, please provide a brief
overview of the set  -up of such teams, and any relevant statistics
to indicate their effectiveness if possible. 133

The Central Bureau of Investigation or the CBI is the specialized agency in

India at the federal lev el for investigation of cases of corruption under the
Prevention of Corruption Act, 1988. The CBI has branches across the
country and is a premier investigative agency dealing with high profile

anti -corruption investigations, bank fraud investigations, eco nomic
offences and special crimes. CBI has been rendering international asset
recovery assistance and carried out successful repatriation of assets back

to Requesting Countries. CBI also renders assistance through police to

police channels via the Interna  tional Police Cooperation Unit and is also
the focal point for StaR  -INTERPOL Global Focal Points Network.

The Directorate of Enforcement is entrusted with the responsibility of
administration and enforcement of the PMLA including investigation into

the of fence of money laundering, filing of prosecution complaint before

the special court against the accused, attachment and confiscation of
property involved in money laundering and carrying out international
cooperation with competent authorities in foreign j urisdictions including
for recovery of assets.

The requests for international asset recovery to foreign countries are

made by CBI in corruption cases, the Directorate of Enforcement in cases

related to money laundering and by the Central Board of Direct T axes in
cases related to tax crimes.

International asset recovery requests received by means of Letter
Rogatory or Mutual Legal Assistance request in criminal matters relating

33n some jurisdictions, an asset recovery office may fulfil this role.
133You may refer to principle 6 in [Udz T-3sdz "~ dzz & w3sg3| | idzprovdisg ybup resiimhse wdzg q s dzwj A t
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to corruption cases are usually forwarded by Ministry of Home Affairs to
Centra | Bureau of Investigation for execution. In cases related to money
laundering, the requests are forwarded to the Directorate of Enforcement.

! 8| dzg3LjL ustdz[30L[3qs pdzit 68upP Qs
in May 2014 under the Chairmanship and Vic e-Chairmanship of two
dqQutdzwy ' AOOdz¢ qd [Udz oQst G| dz 8 A| wdzt dz
involving substantial black money/undisclosed income, particularly black

money stashed abroad, is being extensively and intensively monitored by

the SIT. It also rev iews the legal and administrative framework to curb the

menace of black money.

The Government of India has taken pro -active and effective steps
whenever any credible information has been received with regard to black

money stashed abroad, whether in HSBC c ases, ICIJ cases, Paradise
Papers or Panama Papers. These steps include constitution of Multi
Agency Group on 4th April 2016, inter alia, for facilitating co -ordinated and
speedy investigation in the cases of Indian persons allegedly having
undisclosed for eign assets and whose names are reportedly included in
Panama Papers leaks. The Group consists of the officers of the Central
Board of Direct Taxes (CBDT), Enforcement Directorate (ED), Financial
Intelligence Unit  (FIU) and Reserve Bank of India.

The Cent ral Bureau of Investigation, the Directorate of Enforcement and
the Central Board of Direct Taxes in the recent years have initiated
investigation in many high -profile cases, have identified assets stashed in
foreign jurisdictions and have made requests t o foreign countries for
recovery of proceeds of corruption, money laundering and tax crimes.

A.14. If possible, please provide an overview of constraints or barriers

you have encountered (if any) in set up of such teams.

i) Often the asset recovery  requests received from International
jurisdictions do not have sufficient details, do not meet legal pre requisites
sufficiently and requires back and forth clarifications. Greater agency to
agency cooperation amongst anti corruption agencies and their
spe cialised asset recovery practitioners will enable faster exchange of
information and greater operational coordination will enable faster asset
recovery process by specialized units.

A.15. Is your country providing technical assistance to other

jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confiscate the proceeds of corruption),
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including training or mentorship programmes? If yes, please share
examples. 13

INDIA has been very active in providing international technical assistance
in various domains including in the field of asset recovery. CBI Academy

has a long standing experience in imparting qualitative training of the
highest standards of excellence to international practitioners. The
following internationa | trainings were conducted by CBI Academy
focused on asset recovery, financial/ economic crime angles and
international instruments facilitating asset recovery.

Training of Foreign Police Personnel in India during the year 2018

S.No. | Name of the Course Duration | Institute No. of Name of
of the Imparted Foreign the Country
Course/ Training police
Training personnel
who
attended
the
training
1 Training Program on 08.01.18 CBlI 25
Investigation of to Academy Bangladesh
Conventional/Organized 19.01.18

Crime including Crimes
related Women and
Children in Special
reference  to Human
Trafficking, use of
Provision of
UNCAC/UNTOC and
Trafficking in drugs and

Wildlife
2 Course on Investigation 12.03.18 CBI 20
of Financial Crime to Academy Bangladesh
including Bank Frauds, 23.03.18
Attachment of Pro  ceeds
of Crime, Forensic

Auditing/  Accounting,
Foreign Exchange and
Money Laundering

3 Course on Investigation 22.10.18 CBI 4 Suriname
of Financial Crime to Academy
including  Security  / 26.10.18

Commaodities Frauds,
Corporate  Frauds in
Insurance Sector

4 Training Program on 22.10.18 CBlI 20 Bangladesh
Investigation of Anti - to Academy
Corruption Cases 02.11.18

including Procurement
& Contract Frauds

134You may refer to principle 8 in [0dz T-3sdz "~ dzm & w3sg3| | idzprovidisg youpréspafise ujdzg q s dzwn t
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Training of Foreign Police Personnel in India during the year 2019

S.No. | Name of the Course Duration Institute No. of | Name of
of the | Imparted Foreign the Country
Course/ Training police
Training personnel
who
attended
the
training
1 Training Program on 04.02.19 cBl 19
Investigation of t0 15.02.19 | Academy Bangladesh
Conventional/Organized
Crime including Crimes
related Women and
Children in Special
reference  to Human
Trafficking, use of
Provision of
UNCAC/UNTOC and
Trafficking in drugs and
Wildlife
2 Training Program on 16.9.2019 | CBI 20 Bangladesh
Investigation of Anti - | to Academy
Corruption Cases 27.9.2019
including Procurement
and Contract Frauds
3 Course on Investigation 14.10.2019 | CBI 20 Bangladesh
of Financial Crime to Academy
including Bank Frauds, 25.10.2019
Attachment of  Proceeds
of Crime, Forensic
Auditing/  Accounting,
Foreign Exchange and
Money Laundering
Investigation of 18.10.2019 CBI 24 Sri Lanka
Financial Crimes to Academy Police
including bank Frauds 29.11.20109.
attachment of Proceeds
of Crime, forensic
Auditing / Accoun ting,
foreign Exchange and
Money Laundering
7 Training Program on 02.12.19to | CBI 20 Bangladesh
Cyber Crime/  Cyber 13.12.19 Academy
Forensics including

Plastic Card/E -banking
Frauds and Mobile
Forensics

The CBI and the Directorate of Enforcement has their internal training
academies which impart periodic training to its officers. In collaboration

with World Bank

conducted through distance mode for the
Enforcement from 8.9.2020 to 30.9.2020 in which the main topics of
interest/training are the basics of international asset recovery, asset

-StAR Initiative, a Workshop on Asset Recovery is being

officers of the Directorate of
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tracing, international cooperation and mutual legal assistance, relevant
internationa | instruments and channels to exchange information.

A.16. Is your country collecting and sharing information on asset
recovery cases to demonstrate functionality of the system? Is

information being shared within existing forums, such as the
UNCAC Asset Recovery  Working Group, the OECD Anti -Bribery
Working Group or CARIN and similar networks? Please provide a

brief overview of such efforts 135,

There is no legal impediment to spontaneous disclosure of relevant
information on corruption or proceeds of corruption to law enforcement
agencies in foreign territories.

Information on proceeds corruption are regularly shared spontaneously

with foreign jurisdictions when it is considered that such disclosure may

assist a foreign jurisdiction to investigate a corruption case or take action
on proceeds of corruption.

Both formal and informal channels are used for such spontaneous sharing
with foreign jurisdictions in consonance with Articles 46(4) and 56 of
UNCAC. Informal sharing is done through INTERPOL channels to National
Central Bureaus of respective countries and through CARIN Network and

formal channels are Letter Rogatory and MLA request.

Details of international Asset Recovery through formal channels of Letters
Rogatory/MLA request are maintained but not published on public
platforms.

A comprehensive guideline issued by the Ministry of Home Affairs on
Mutual Legal Assistance in Criminal M atters on 4.12.2019 is available in
public domain.

http://164.100.117.97/WriteReadData/userfiles/ISII _ComprehensiveGuidelin
esMutual LegalAssistance 17122019.pdf

pHLljn wdzddzwy [ usO3Ljtd wdzdp| Qsddz [qQ dp! e E!p! >A«
RECOVERY EFFORTS IN CORRUPTION CASES, 2010 R2019 for statistical
details.

A.17. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

Often Requesting Countries share sensitive information on their
investigation while making asset recovery request. It may not be feasible
to keep such details in the public domain in the interest of the case.

B3NV here possible, countries may share their response to the questionnaire developed by the Stolen Asset
Recovery Initiative (StAR), To (! & ELj{Lj >qL L dzgf3Qs | us {dzwysLjf3qQqslLj, ! ¢¢dzR &dzg qtsdzyn
9 f 4 lYdu may refer to principle 9 in {Udz T-3sdz "~ dzz & w3sg3| | idzprovidisg youpréspafise wdzg Qts dzw A t

155
www.g20.0rg


http://164.100.117.97/WriteReadData/userfiles/ISII_ComprehensiveGuidelinesMutualLegalAssistance_17122019.pdf
http://164.100.117.97/WriteReadData/userfiles/ISII_ComprehensiveGuidelinesMutualLegalAssistance_17122019.pdf

Also in the interest of successful prosecution of cases and for withholding

of identities of victims, accused, abettors or co -conspirators involved in
laundering of proc eeds of crime in cases of active investigation or
prosecution, details are not publicly made available.

Questions relevant to theG20 High -Level Principles on Mutual Legal
Assistance 1%

A.18. Is your country providing up -to -date and accessible information
regardi ng procedural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links. %7

The Ministry of Home  Affairs issues detailed guidelines on procedures to

be followed on mutual legal assistance in criminal matters including on

how to handle the incoming requests. This guideline/notification has been

issued as per Chapter -VIIA of the Cr. PC and section 61 of the PMLA and
the latest guideline issued on 4 " December, 2019, is available in the public
domain

http://164.100.117.97/WriteReadData/userfiles/ISII _ComprehensiveGui
delinesMutualLegalAssistance 17122019.pdf

CBI provides assistance through StAR -INTERPOL Global Focal Points
Network for any queries on legal framework on asset recovery in India and
to facilitate sending of formal requests through proper channels.

CBI website hosts details on LR, MLA and copies of treaties where relevant
that will give guidance for asset recovery.

http://www.cbi.gov.in/interpol/mlats.php

http://www.cbi.gov.in/interpol/invletter roga tory.php
B%Principles 1, 2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage
of the broader topics in UNCAC reviews for specific insights on challenging aspects of asset recovery to be
drawn out.
137%You may refer to principle 3 in { U dz20High -Level Principles on Mutual Legal Assistance t in providing your
response
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A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the
past five years? Please elaborate. If such investigations have been

conducted or such mechanisms have been dev eloped, if possible,
please share examples of successful cases that led to criminal

prosecution and/or the denial of safe havento a conviction

-based

or non -conviction -based confiscation order, and relevant

statistics. 138

information on corruption or proceeds of corruption to law enforcement
agencies in foreign territories.

on proceeds of corruption.

There is no legal impediment to spon taneous disclosure of relevant

Information on proceeds corruption are regularly shared spontaneously
with foreign jurisdictions when it is considered th at such disclosure may
assist a foreign jurisdiction to investigate a corruption case or take action

Both formal and informal channels are used for such spontaneous sharing
with foreign jurisdictions in consonance with Articles 46(4) and 56 of

UNCAC. Informal sharing is done through INTERPOL channels to National
Central Bureaus of respective countries and through CARIN Network and
formal channels are Letter Rogatory and MLA request.

India has provided international legal assistan ce through formal channels
like Letters Rogatory and Mutual Legal Assistance Requests and also
through police to police international cooperation channels through
INTERPOL. Based on information sent/ received and coordination with
international Law Enforce  ment Agencies through INTERPOL channels
and Police Liaison Officers based in INDIA, several criminal proceedings
have been initiated by CBI in India. Especially in the domain of cyber crime

there are several instances of coordinated or supportive investiga
CBI across international

tions by

A.20. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

The collection of evidence through such coordinated mechanisms or
arrangements needs to adhere procedurally to the legal requisites of
evidence collection in a country. The differences in procedures between
international jurisdictions makes it difficult to obtain admissible evidence
through info rmal channels and formal mutual legal assistance channels
needs to be resorted to.

138You may refer to principle 4 in [ U d320MHigh -Level Principles on Mutual Legal Assistance t in providing your

response
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A.21. Has your country developed or reviewed domestic legislation or
practices to  enable greater flexibility in providing assistance in
execution of asset recovery requests from other jurisdictions? If

dQL | L dzLjd dz ¢ ULjwydz dz¥ Ljit | | dz6 GLjo dzO Qq¥°

India has been proactively updating domestic legal framework for asset
recover y. India also provides international assistance in asset recovery on
the basis of various Treaties signed by India. The overview of asset recovery
framework has been given in response to Question Al and the recent

of assistance provided by India in asset recovery have been provided in
response to Question A2

measures have been outlined in response to Question A3. The examples

Holistic questions

A.22. Based on your response to the previous questions in this section,

or otherwise, have you identified any gaps or w eaknesses in the

area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

1 No response by some countries for several years despite repeated
requests and reminders

should be responded to

9 Outright denial of assistance by some countries sometimes citing
the principles of dual criminality

1 In many countries, overlap of criminal conduct and civil action in

of requests in few cases

1 Repeated clarifications sought by requested countries which are
time consuming and leads to significant delays in investigations

9 Insistence by some countries that the request should be sent in a
particula r format

9 Dissipation of assets due to delay in providing assistance

the assistance sought for

9 Execution of requests partially ignoring the main request and
providing only secondary/periph eral requests

1 Absence of mechanism for temporary restraint in some countries

I Problems in sustaining of the restraint once imposed sometimes
by the accused repeatedly approaching the Courts in the requested
country

i Absence of time frame before which the requ est for assistance

cases pose a problem of dual criminality anal ysis resulting in denial

T 3646350 [U0dz ¢JLjsOLwO¢ Qqd T0qudzp dzd

3% ou may refer to principles 3 and 4 in { U d320iHigh -Level Principles on Mutual Legal Assistance t in providing

your response
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1 Request for sharing of information with other Law Enforcement

Agencies take long time resulting in further delay of in vestigation
I Lack of effective detection mechanisms leading to opening of
investigations

9 Difficulty in identifying and verifying the beneficial ownership of
suspected crime proceeds or when the assets are held by third
parties/nominees on behalf of the cri minals

1 Difficulties in proving the link between the asset and criminal
offence committed

1 The freezing orders issued by Civil Courts are not accepted by some
countries on unsubstantiated grounds

1 The principles of value -based confiscation and the

freezn OngQs 093 é¢gljf3Qqs Gan [ Udz wdzwA dzd [ 3 g
LitQAsft Q0 | wqgdzdzO¢ Qb gw3tdz 3¢ sQ
I The non -conviction based confiscation orders passed by Courts in
requesting are not given effect to by the requested countries
I There is no mechanism for resolution of bilateral disputes amongst
countries in a multilateral forum
1 Absence of a central authority who can guide the investigating
officers on the ways in which the requests need to be
framed/procedure involved etc.

A.23. If po ssible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

The G20 ACWG could address the issues listed in response to Question
A22, which in particular, may include the following

1 International cooperation on recovery of assets including on non -
conviction -based forfeiture and recovery and countries should
modify their domestic laws to facilitate the same

1 Prescribing a time limit for providing the assistance on the lines of
standards for tax information exchange which states that the
countries/jurisdictions should respond to the requests within 90
days of receipt or provide an update on the status of the request

1 Resolution of bilateral issues through cooperation amongst law
enforcement agencies both at an institutional level and on a case -
to -case basis

1 Promotion of informal cooperation prior to making formal
requests under the bilateral/multilateral treaties and for this
purpose, establishing and strengthening the informal channels of
communication amongst enforcement agencies

1 Use of technology platforms to support international/cross -agency
information  sharing

1 Development of a dispute resolution mechanism through a
multilateral review for international assistance provided by
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countries as resolution of disputes is presently not the mandate of
the current reviews by FATF and UNODC

1 Sharing of information received from foreign jurisdictions
amongst law enforcement agencies including information
received under tax treaties on request or under Automatic
Exchange of Information (AEOI). The information received by a
country should be made available to enforceme nt agencies
dealing with serious economic crimes such as corruption, money
laundering, terror financing and drug related offences in a
seamless manner without any requirement of confidentiality just
on the intimation of such sharing to the supplying countr y.

A.24. Aside from examples already given, has your country
implemented any new initiatives  related to asset recovery / MLA
which you would like to share with the group?

India has been proactively updating domestic legal framework for asset
recovery. Overview of asset recovery framework has been given in
response to Question A1 and the recent measures have been outlined in
response to Question A3. The examples of assistance provided by India in
asset recovery have been provided in response to Question A2

B. DENIAL OF SAFE HAVEN

B.1. Please provide a brief overview of the current policies, legal
frameworks and enforcement measures in place for denial of entry
in your country. In particular, has your country defined corrupt
practices or offences triggering denial of ent ry? Where

Lil | wadl w3 Ljfdz, ~QqA tljm wdzodzy [qQ ~QqQAw wdzp| gs
I wywylLjs Odztdzs { ¢ 3 s g9 f EQMM- pmdzt Gdzwyy o [ Ljf dzp t

and outline any relevant updates.

Terms of the provisions in the Passport (Entry into India) Act, 1920, and the
Rules made thereunder govern entry of every foreigner entering India.
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B.2.

The extant Acts dealing with entry, stay and exit of foreigner nationals in the country are:
i. Passport (Entry into India) Act. 1920
ii. Foreigners Act, 1946

iii. Registration of Foreigners Act, 1939

S No

Acts

Description

3

The Passport (Entry in India) Act. 1920

[13 prescribes specific authorization of
foreigner nationals on their wvalid travel
documents/ passports for allowing entry into
the country. Under this Act and the Rules
made there under, the foreigners coming to
India are required to get visa from Indian
Missions/ Posts.

The Foreigners Act, 1946

It regulates the entry of foreigners into India,
their presence therein and their departure
therefrom.

The Registration of Foreigners Act, 1939
and the Registration of Foreigners Rules.

It mandates that certain categories of
foreigners whose intended stay in India is

more than the specified period, or as
provided in their visa authorization, are
required to get themselves registered with
the Registration officer.

1992

International Police Cooperation Unit (IPCU) of CBI has a robust
mechanism for monitoring movements of international fugitives
including those with criminal antecedents relating to corruption. IPCU
issues Look Out Circulars against individuals against whom INTERPOL
notices are issued. Their criminal antecedents are detailed in the Look out
circular and are identified for suitable action at the time of entry into
India.The Internation al Police Cooperation Unit of CBI issues Look Out
Circulars for International fugitives wanted on the basis of INTERPOL
notices and detects their entry or exit from India and reaches out
proactively to the concerned notice initiating countries to update th em of
presence of fugitives wanted by them and requests for them to initiate
proceedings against fugitives wanted by them as required by them
through formal channels of mutual legal assistance and diplomatic
channels.

If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review under the UNCAC
Implementation Review Mechanism was published.

There are wide powers within the existing legal framework which can be
relied upon for denial of entry for corrupt practices or offences triggering
denial of entry.
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Questions relevant to theG20 Common Principles for Actio n: Denial of
Safe Haven 40

B.3. If available, please cite examples of enforcement measures taken
to deny entry to individuals  under the laws or policies outlined in
guestion B.1. If possible, please include any relevant statistics. 141

B.4. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworksand  enforcement measures in place for denial of entry
in your country.

Non availability of latest updated details from the Requesting Country on
present status of legal proceedings against person wanted for corruption.

The International Police Cooperation Unit of CBI issues Look Out Circulars

for International fugitives wanted on the basis of INTERPOL notices and
detects their entry  or exit from India and reaches out proactively to the
concerned notice initiating countries t 0 update them of presence of
fugitives wanted by them and requests for them to initiate proceedings
against fugitives wanted by them as required by them through formal
channels of mutual legal assistance and diplomatic channels.

B.5. Inthe past five years, ha S your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt
persons to capture such ind ividuals)? Please provide examples
and available statistics if possible. 142

There are no provisions curtailing denial of entry absent a prior
conviction to family members or to close associates who have derived

personal benefit from corrupt behavior of the principal target.
Y“O0For this HLP, questions relating only to principles 4 -7 have been included as principles 1 -3 do not con tain
concrete commitments for action by the group.
14 ou may refer to principles 4 and 5 in { U dz20rCommon Principles for Action: Denial of Safe Haven tin
providing your response
142You may refer to principles 6 & 7 in { U dz20fCommon Principles for Action: Denial of Safe Haven t in providing

your response
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B.6. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who have
benefited from corrupt acts, as referenced in B.5.

Questions relevant to the G20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery 143

B.7. Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and

subseq uent action taken . This can be provided in the form of links

to relevant reviews or published work. 1a4

India reviews immigration policies and framework and issues guidelines
from time to time. The existing legislative framework and related rules for

immigration programmes.

denial of entry also provides wide ranging powers to prevent abuse of

B.8. If possible, please  provide an overview of constraints or barriers

you have encountered (if any) in conducting such a review.

Holistic questions

B.9. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the

area of denial of safe haven which could be addressed by the G20

ACWG in the future?

Non availability of latest updated details from the Requesting Country on
present status of legal proceedings against person wanted for corruption.

detects their entry or exit from India and reaches out proactively to the
concerned notice initiating countries to update them of presence of

The International Police Cooperation Unit of CBI issues Look Out Circulars
for International fugitives wante d on the basis of INTERPOL notices and

3principles 1,2, and 4 -9 contained overlap with principles previously covered in this questionnaire and the work

of the Denial of Entry Experts Network. They are hence not covered here.
144Yoy may refer to pri nciple 3in the TG20 High Level Principles on Cooperation on Persons Sought for
Corruption and Asset Recovery  t in providing your response.
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fugitives wanted by them and requests for them to initiate proceedings
agai nst fugitives wanted by them as required by them through formal
channels of mutual legal assistance and diplomatic channels.

B.10. If possible, can you outline any specific ways in which the G20

ACWG could address these gaps or weaknesses in the future?

System of Look Our Circulars against International Fugitives based on
INTERPOL Notices

The International Police Cooperation Unit of CBI issues Look Out Circulars
for International fugitives wanted on the basis of INTERPOL notices and
detects their entry or exit f  rom India and reaches out proactively to the
concerned notice initiating countries to update them of presence of
fugitives wanted by them and requests for them to initiate proceedings
against fugitives wanted by them as required by them through formal
chan nels of mutual legal assistance and diplomatic channels

B.11. Aside from examples already given, has your country

C.1

implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

Apart from the statutory powers und er which denial of entry regime is
enforced in India, there is an effective system of Look Out Circulars for
monitoring of international entry/exit into India of international fugitives

and persons with criminal antecedents. IPCU -CBlI has a robust
mechanism for monitoring movements of international fugitives
including those with criminal antecedents relating to corruption. IPCU

issues Look Out Circulars against individuals against whom INTERPOL
notices are issued. Their criminal antecedents are detailed in t he Lookout
circular and are identified for suitable action at the time of entry into India.

GENERAL QUESTIONS

Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State party under
review? Please indica te the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
committed to making use, on a voluntary basis, of the options in

its terms of reference, including: hosting country visits; involving

the private sec  tor, academia and civil society, including by inviting
them to country visits; publishing the full reports of reviews and

self -assessment checklists.

India has completed the first cycle of review and the executive summary
under the UNCAC Implementation Rev iew Mechanism for the first cycle
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C.2.

C.3.

published on 2 n July, 2020, is at
https://www.unodc.org/documents/treaties/UNCAC/WorkingGroups/Imp
lementationReviewGroup/ExecutiveSummaries/V2003403e.pdf

The review under the second review is presently in progress.

India is committed to making use, on a voluntary basis, of the options in

its terms of reference, including: hosting country visits; involving the
private sector, academia and civil society, including by inviting them to
country visits and is committed to publi sh the full reports of reviews and
self-assessment checklists

Is your country party to the OECD Anti -Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti -Bribery Convention. If so,
please give an update on the status of your country in the OECD

Anti -Bribery Convention peer review process as a country under
review.

India is not a party to OECD Anti  -Bribery Convention. India is committed

to take concrete efforts towards criminalizing foreign bribery and
enforcing foreign bribery legislation in line with Article 16 of the UNCAC

and with a view to the possible adherence to the OECD Anti -Bribery
Convention.

Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.
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INDONESIA

A.l.

ASSET RECOVERY

Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws

in place that encourage and facilitate international cooperation.
Where applicable, this can be provided in the form of links to other
reviews or published work.

The framework for International cooperation on asset recovery in
Indonesia is conducted through the mechanism of Mutual Legal
Assistance in Criminal Matters (MLA), in accordance with Law No. 1 of 2006
concerning Mutual Legal Assistance in Criminal Matters (MLA Law). The
Ministry of Law and Human Rights (MoLHR) is the Central Authority of
Indonesia, and pursuant to Article 9 of the MLA Law, the Indonesian
National Police O6u- &PL [Udz ! [ [ Quwsdz g dzs dzwlj] 1
Corruption Eradication Commission (KPK) are the law enforcement
authorities that are authorized to submit MLA requests related to
corruption cases.

Indonesia has several additional instruments to facilita te international
cooperation in asset recovery. Confiscation and asset recovery requests

are executed on the basis of bilateral and multilateral treaties, including

the UNCAC. Indonesia is party to 3 international conventions containing
relevant asset reco very provisions and has ratified 9 bilateral MLA treaties
(PRC, Republic of Korea, Hong Kong SAR, Australia, India, Viet Nam, United
Arab Emirates, Iran, Switzerland) and one regional treaty, the ASEAN
MLAT. Indonesia has ratified 12 bilateral extradition treaties (Malaysia,
Philippines, Thailand, Australia, Hong Kong SAR, Republic of Korea, PRC,
India, Papua New Guinea, Viet Nam, United Arab Emirates and Iran). In the
absence of such treaties, requests may be submitted and processed,
based on principles of  reciprocity and other requirements stated on the
MLA Law.

Requests by foreign states for asset seizure or confiscation must be
submitted to the Indonesian Central Authority with the relevant court

order (for seizure) or final and binding court decision (f or confiscation) and
information of the form of assets, imposition of penalty or payment of
compensation. The requirements are stipulated under Articles 28 and 51

of MLA Law.

The procedure for enforcing a foreign confiscation or seizure order is
through th e issuance of a domestic order by Indonesian courts. There is
no mechanism for direct enforcement of foreign orders.

Pursuant to Article 41 of MLA Law, there is a mechanism in Indonesia to
provide assistance to other countries for freezing or seizing of

assets/properties located in Indonesia based on a warrant and/or court
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verdict for investigation or examination purpose before the court.
According to Article 42, a request for assistance in search and seizure of
assets can be made for properties, objects or assets that:

a. Are allegedly obtained or resulted from a crime which, according to
the law of the Requesting State, has been or has allegedly been
committed;

b. Have been used to commit or prepare a crime;

c. Are specifically made or aimed for committing crime;

d. Are related to crime;

e. Are believed to be evidence of a crime; or

f. Are used to hinder the investigation, prosecution, and examination of
a crime before the court.

When a request for assistance has fulfilled the specified requirements,
such request will be forwarded by the MoLHR to the INP or AGO, who shall
apply for search and seizure warrants to the Court respective to the
location of such assets (article 41(4) of MLA Law). A permit from the Court
shall grant authority to the INP or AGO to conduct search and seizure in
accordance with the Indonesian Criminal Procedure Code against assets
under request from the requesting State.

In practice, to be able to apply for search warrants and seizure orders, the
INP or AGO require 2 items of evidence , to indicate that a crime has been
committed as well as its connection with the assets.

According to article 41(4) of the MLA Law, the request for search and
seizure should be submitted to the Head of the District Court, which may
issue a search and seizu re warrant with respect to the asset if it is believed
that the goods, articles or assets are allegedly obtained from or proceeds
or crime under the law of the requesting State.

Publication links:

1 APG (2018), Anti -money laundering and counter -terrorist fi nancing

measures - Indonesia, Third Round Mutual Evaluation Report, APG,
Sydney
http://www.apgml.org/includes/handlers/get -
document.ashx?d=91e933b2 -a5ba-4304 -a9f4 -a78c1d825d14

1 Indonesia Executive Summary of UNCAC Implementati on Cycle
https://www.unodc.org/documents/treaties/UNCAC/WorkingGrou

ps/ImplementationReviewGroup/ExecutiveSummaries2 /1802700
e.pdf
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